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THE IOWA CIGARETTE CASES AS MODIFYING 
THE RULE AS TO THE EXEMPTION OF 
“ORIGINAL PACKAGES” FROM STATE REG- 
ULATION. 





What are commonly known as the Iowa Ci- 
garette Cases are certainly among the most 
important decisions handed down by the 
United States Supreme Court this year. These 
cases are Cook v. Marshall County, 25 Sup. 
Ct. Rep. 234, and Hodge v. Muscatine Coun- 
ty, 25 Sup. Ct. Rep. 237. In these cases the 
very important general principle was announ- 
ced that ‘‘whatever the form or size [of the 
packages] employed there must be a recogni- 
tion of the fact that the transaction is a bona 
fide one, and that the usual methods of inter- 
state shipment have not been departed from 
forthe purpose of evading the police laws of the 
state. The particular decision rendered in 
this case was to the effect that the tax im- 
posed on cigarette selling by Iowa Code, § 
5007, is not an invalid regulation of commerce 
as applied to sales at retail of packages of ten 
cigarettes in small pasteboard boxes, sealed 
and stamped with the revenue stamp, which 
had been shipped loose to the retailer from 
another state by an express company which 
merely issued a receipt in .duplicate, showing 
the number of packages and the name of the 
consignee, the packages not being separately 
or otherwise addressed, since such a box can 
in no just sense be considered an original 
package. 

A recent case decided by the same court, 
Austin v. Tennessee, 179 U. S. 343, would 
seem to have settled this vexed question. In 
that case the argument was advanced that 
the packages of ten cigarettes were each the 
original packages in which these cigarettes 
were imported from other states, and that such 
packages were entitled to the immunities 
attaching to original packages. The supreme 
court which reversed the trial court in that 
case reviewed a large number of authorities 
and came tothe conclusion that these boxes 
were in no just sense original packages within 
the spirit of the prior cases, and that their 
shipment in this form was not a bona fide 
transaction, but was merely a convenient sub- 





terfuge for evading the law forbidding the sale 
of cigarettes within the state. The principal 
case differs from this case only in the fact that 
in the Austin case the packages were thrown 
loosely into baskets, which were shipped on 
board the train, and carried to Austin’s place 
of business. These baskets, it was argued 
in the principalcase, might have been con- 
sidered as the original packages. 

The Supreme Court of the United States, 
in answer to the contentions just referred to 
of the plaintiff in this case, said: ‘The differ- 
ence, however, was notinsisted upon as dis- 
tinguishing the two cases in principle. In- 
deed, it was admitted to be one not of ‘great 
magnitude or seeming legal significance.’ 
The main argument of the plaintiffs was 
frankly addressed to a reconsideration of the 
principle involved in the Austin case, and a 
reinsistence upon the position there taken, 
that the packages in which the cigarettes were 
actually shipped must govern, and that we 
cannot look to the motives which actuated 
such shipmeat, or to the fact that ordinary 
importations of cigarettes were made in boxes 
containing a large number of these so-called 
original packages. We have carefully recon- 
sidered the principle of that case, and, with- 
out repeating the arguments then used in the 
opinions, we have seen no reason to reverse 
or change the views there expressed. The term 
‘original package’ is not defined by any 
statute, and is simply a convenient form of 
expression adopted by Chief Justice Marshall 
in Brown v. Maryland, to indicate that a 
license tax could not be exacted of an im- 
porter of goods froma foreign country who 
disposes of such goods in the form in which 
they were imported. Itis not denied that, 
in the changed and changing conditions of 
commerce between the states, packages in 
which shipments may be made from one state 
to another may be smaller than those ‘bales, 
hogsheads, barrels, or tierces,’ to which the 
term was originally applied by Chief Justice 
Marshall, but whatever the form or size em- 
ployed,there must be a recognition of the fact 
that the transaction is a bona fide one, and that 
the usual methods of interstate shipment have 
not been departed from for the purpose of 
evading the police laws of the states.’’ 

The strongest contention of appellants in 
the principal case, however, was to the effect 
that the term ‘‘original package’’ has come to 
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mean any package in which the articles were 
actually shipped. To this contention the court 
replied: ‘‘But itis insisted with much earnest- 
ness that, in determining the lawfulness of 
sales in original paekages, we are bound to 
consider that package as original in which the 
articles were actually shipped, particularly 
where Congress, for the purpose of taxation, 
has prescribed a certain size of package to be 
separately stamped, and that we have no right 
to look beyond the letter of the term, and in- 
quire into the motives which dictated the size 
of the packages in each case. This argument 
was also made in the Austin Case, was con- 
sidered at some length, and held to be un- 
sound. In delivering the opinion we said 
p. 359, L. Ed. p. 232, Sup. Ct. Rep. p. 138: 
‘The real question in this case is whether the 
size of the package in which the importation 
is actually made is to govern, or the size of the 
package in which bona fide transactions are 
carried on between the manufacturer and the 
wholesale dealer residing is different states. 
We hold to the latter view. The whole theory 
of the exemption of the original package from 
the »peration of state laws is based upon the 
idea that the property is imported in the ordi- 
nary form in which, from time immemorial, 
foreign goods have been brought into the 
country.’ 
While it is doubtlesstrue that a perfectly 
awful act may not be impugned by the fact 
that the person doing the act was impelled 
thereto by a bad motive, yet, where the law- 
fulness or unlawfulness of the act is made an 
issue, the intent of the actor may have a 
material bearing in characterizing the transac- 
tion. We have had frequent occasions to treat 
of this subject in passing upon the validity of 
legislative acts or municipal ordinances. So, 
where the lawfulness of the method used for 
transporting goods from one state to another 
is questioned, it may be shown that the intent 
of the party concerned was not to select the 
usual and ordinary method of transportation 
but an unusual and more expensive one, for 
the express purpose of evading or defying the 
police laws of the state. If the natural result 
of such method be to render inoperative laws 
intended for the protection of the people, it is 
pertinent to inquire whether the act was not 
done for that purpose, and to hold that the 
interstate commerce clause of the constitution 
is invoked as a cover for fraudulent dealing, 
and is no defense to a prosecution under the 
state law.*’ 





NOTES OF IMPORTANT DECISIONS. 


INTOXICATING LIQUORS—WHETHER A WHOLE- 
SALER “RETAILS”? WITHOUT A LICENSE BY GIV- 
ING AWAY SMALL QUANTITIES OF LIQUOR AS A 
Bonus TO AGENTS.—The question stated as the 
subject of this note is quite an unusual one, but 
has recently been fully answered by the Court of 
Appeals of Kentucky, in the recent case of Fried- 
man v. Commonwealth, 83 8. W. Rep. 1040,where 
the court held that a licensed wholesale 
liquor dealer who gives an agent one quart 
of whisky for each sale by the agent of five 
gallons of liquor is, as to such quart, guilty 
of retailing liquor without license therefor. The 
court in its opinion said: 

“The appellant was indicted for retail- 
ing spirituous liquors without a license. 
The appellant was authorized by virtue of 
a license tosell liquor by wholesale. The evi- 
dence tends to show that the appellant 
made a contract with Tom Taylor to the effect 
that he would give bim one quart of whisky for 
each sale he made of five gallons of liquor. 
Taylor procured ten or eleven persons to take 
five gallons of liquor. It was to be divided among 
them, and each was to pay for the part he re- 
ceived. Taylor went to the appellant and or- 
dered the five gallons delivered to him at a cer- 
tain place in Mayfield, where the distribution was 
made. It is insisted that acase was not made 
out against the appellant,and thata peremptory 
instruction should have been given the jury to 
find forhim. The uncontradicted evidence de- 
velops the facts detailed above. The effect of 
the transaction is that the appellant hired Tay- 
lor to sell liquor for him, and, as compensation 
therefor, gave him one quart of whisky. The 
delivery of the one quart of whisky under such 
circumstances was a sale of it, as much so as it 
would have been if the appellant had sold it to 
some one else and received the muney for it. In- 
stead of paying money for the liquor, he per- 
formed services to pay for it.” 





LIBEL AND SLANDER—STATEMENT THAT MAN 
NEGLECTs His WIFE Is SLANDEROUS, PER SE.— 
It is dangerous for a newspaper to attack a man’s 
reputation for lack of proper fidelity to his wife 
or the responsibilities or duties imposed upon 
him, and which arise out of and by virtue of his 
domestic relations. The family, even in this very 
inaterialistic age, is still regarded as the most sa- 
cred of all institutions established by man. Our 
newspapers are sometimes inclined to disaegard 
the sacredness of this relation and to make reck- 
less statements in regard thereto or concerning 
the parties to the relation. Thus, in the recent 
case of Woolworth v. Star Company, 90N. Y. 
Supp. 147, it was held that an article published 
of plaintiff stating that his wife had announced 
that her life had been made unhappy because 





-_— A se. Be. ee 


ur 


nt 
» # 
ed 
ed 








Vol. 60 


CENTRAL LAW JOURNAL. 263 








plaintiff neglected everything, herself included, 
in his absorbing pursuit of millions, and that he 
sacrificed everything tojhis one passion,in conse- 
quence of which he and she were separated, is li- 
belous per se, as holding plaintiff up to the con- 
tempt aod seorn of the public. The action was 
to recover damages for a libel. The defendant 
was the proprietor of a newspaper, and in that 
paper, on a day specified in the complaint. it 
published an article concerning the plaintiff, in 
Which, after referring to his business and his 
great success in establishing it and evolving in- 
terests of great magnitude from very small be- 
ginnings, it went on to refer to his complete ab- 
sorption in the pursuit of money making, and 
then proceeds as follows: ‘*A sensation was cre- 
ated recently by the announcement made by Mra. 
Woolworth that her life had been made unhappy 
because her husband neglected everything, her- 
self included, in his absorbing pursuit of mil- 
lions. She declared that he sacrificed everything 
to his one passion. Mrs. Woolworth and her 
husband are now separated,which she ascribes as 
due to the incompatibility of the artistic and the 
money-making temperaments.”’ No special 
damage is alleged inthe complaint, and the court 
at special term sustained the demurrer, on the 
ground that the article complained of was not li- 
belous per se. The lower court which made such 
a decision probably shared the opinion a large 
elass of our population whose respect for the 
marriage relation is very slight. The appellate 
divisi n of the supreme court of New York, in 
reversing the decision of the court at special 
term, said: 
‘‘We differ with the court below in that view. 
The parts of the article above quoted indicate 
that upon the declaration of the plaintiff's 
own wife he is so base and sordid that he neg- 
lected everything, herself in cluded, in his 
absorbing pursuit of money. That is a very 
singular construction of this article which re- 
gards it as not holding the person criticised up 
to scorn and contempt. One of the meanest of 
all vices is the mere love of money, and when a 
man is accused of being affected by that vice so 
far as to lose sight of the duty he owes to his wife 
or to his family, be is made at once contempti- 
ble. The article complained of is not of the in- 
nocent character ascribed to it by the learned 
judge at special term. Analyzing it, and ascer- 
taining the meaning it would convey to the 
minds of ordinary newspaper readers, it asserts 
that the plaintiff and his wife are now separated, 
and that that separation was caused by the plaint- 
iff sacriticing every thing to his passion for money 
getting. ‘A written or printed statement or ar- 
ticle published of or concerning another which is 
false, and tends to injure his reputation, and 
thereby expose him to public hatred, contempt, 
scorn, obloquy, or shame, is libelous per se.’ 
Trigg v. Sun Print. & Pub. Co., 179 N. Y. 153, 71 
N. E. Rep. 742. The plaintiff is right in his con- 
tention that the article he complains of holds him 
up to public contempt and scorn and to shame.** 





EVIDENCE—WHUETHER. Courts WILL TAKE 
JUDICIAL NOTICE THAT VACCINATION IS A PRE- 
VENTIVE OF SMALLPOX.—It seems indeed 
strange that at atime when vaccination of healthy 
persons as a preventive against smallpox con- 
tagion is being so strenuously and bitterly con- 
tested in the public press, one of the respectable 
tribunals in the country should declare that the 
court will take judicial notice that there is a com- 
mon belief in the efficacy of vaccination for that 
purpose. This decision was rendered by the 
New York Court of Appeals in the recent case of 
Viemeister v. White, 72 N. E. Rep. 97. 

The way in which the question arose is dis- 
closed by the statement of the facts of the case, 
wherein itappears that the plaintiff in attempt- 
ing’ to force the school board of New York 
city to permit his child to attend school 
without requiring him to be vaccinated, 
sought to show by evidence that the statute re- 
quiring such compulsory vaccination was nota 
legitimate exercise of the police power for the 
reason that vavcination is not regarded as a pre- 
ventative of smallpox by the best advised scien- 
tists, physicians and laymen of the present time. 
This the trial court refused to let the appellant 
show for the reason that the court ‘took judicial 
notice that the great mass of the people did be- 
lieve that vaccination was a preventive of small- 
pox, and that this common belief on the part of 
the people was a suflicient justification for such 
legislation.”’ In aflirming this phase of the trial 
court’s action, Judge Vann, speaking for the 
court of appeals, says: 

“It must be conceded that some laymen, both 
learned and unlearned, and some physicians of 
great skill and repute, do not believe that vacci- 
nation is a preventive of smallpox. The common 
belief, however, is that it hasa decided tendency 
to prevent the spread of this fearful disease and 
to render it less dangerous to those who contract 
it. While not accepted by all, it is accepted 
by the mass of the people, as well as by most 
members of the medical profession. It has been 
general in our state and in most civilized nations 
for generations. It is generally accepted in theory 
and generally applied in practice,both by the vol- 
untary action of the people and in obedience to the 
command of law. Néarly every state of the un- 
ion has statutes to encourage or directly or indi- 
rectly to require vaccioation, and this is true of 
most nations of Europe. It is required in nearly 
all the armies and navies of the world. Vaccina- 
tion has been compulsory in England since 1854, 
and the last act upon the subject, passed in 1898, 
requires every child born in England to be vacci- 
nated within six months of its birth. It became 
compulsory in Bavaria in 1807; Denmark, 1810; 
Sweden. 1814; Wurtemberg, Hesse, and other 
German states, 1818; Prussia, 1835; Roumania, 
1874; Hungary, 1876; and Servia, 1881. It is aided, 
encouraged, and to some extent compelled, in the 
other European nations. 24Enc. Brit. 30. It is 
compulsory in but few states and cities in this 
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country,*but it is countenanced or promoted in 
substantially all, and statutes requiring children 
to be vaccinated in order to attend the public 
schools have generally been sustained by the 
courts. Abeel v. Clark, 84 Cal. 226, 24 Pace. Rep. 
383; Bissel v. Davison, 65 Conn. 183, 32 Atl. Rep. 
348, 29 L. R. A. 251; Blue v. Beach, 155 Ind. 121, 
56 N. E. Rep. 89, 80 Am. St. Rep. 195, 50 L. R.A. 
64; Morris v. City of Columbus, 102 Ga. 792, 
30 S. E. Rep. 850, 42 L. R. A. 175, 66 Am. St. 
Rep. 243; State v. Hay, 126 N. Car. 999, 35 
S. E. Rep. 459,49 L. R. A. 588, 78 Am. St. Rep. 
691; Hazen y. Strong, 2 Vt. 427; Jn re Reb- 
enack, 62 Mo. App. 8; Duflield vy. Williamsport 
School District, 162 Pa. 576, 29 Atl. Rep. 
742, 25 L.R. A. 152; Cooley’s Cons. Lim. (7th 
Ed.) 880; Prentice on Police Powers, 39, 132; 1 
Dillon’s Mun. Corp. § 355; Parker & Worthing- 
ton’s Public Health and Safety, § 123. 

A common belief, like common knowledge, 
does not require evidence to establish its exist- 
ence, but may be acted upon without proof by 
the legislature and the courts. While the power 
to take judicial notice is to be exercised with 
caution, and due care taken to see that the sub- 
ject comes within the limits of common know]- 
edge, still, when according to the memory and 
conscience of the judge, instructed by recourse 
to such sources of information as he deems 
trustworthy, the matter is clearly within those 
limits, the power may be exercised by treating 
the fact «xs proved without allegation or proof. 
Jones v. U. S., 137 U. S. 202, 216, 11 Sup. Ct. 
Rep. 80, 34 L. Ed. 691; Hunter v. N. Y., O. & W. 
R. R. Co., 116 N. Y. 615, 623, 28 N. E. Rep. 
9,6 L. R. A. 246; Porter v. Waring, 69 N. Y. 
250, 253; Geist v. Detroit City R. R. Co., 91 
Mich. 446, 51 N. W. Rep, 112; Greenleaf’s Ev. 
(14th Ed.), § 5; 1 Wharton's Ey. (3d Ed.), § 282; 
1 Starkie’s. Ev. 211; 17 Am. & Eng. Encye. 
(2d Ed.), 894. ‘ommon belief, in order to 
become such common knowledge as to be 
judicially noticed by us, must be common 
in this state, although in a matter pertaining 
to science it may be strengthened somewhat 
by the general acceptance of mankind. As 
was said by Mr. Justice Swayne in Brown v. 
Piper, 91 U.S. 37, 42, 23 L. Ed. 200: ‘Courts will 
take notice of whatever is generally known with- 
in the limits of their jurisdiction, and, if the 
judge’s memory is at fault, he may refresh it by 
resorting to any means for that purpose which he 
deems safe and proper. ‘his extends to such 
matters of science as are involved in the cases 
brought before him.’ See, also, People v, Loch- 
ner, 177 N. Y. 169,69N. E. Rep. 373. : 

The fact that the beliefis not universal is not 
controlling, for there is scarcely any belief that 
is accepted by every one. The possibility that 
the belief may be wrong, and that science may 
yet show it to be wrong, is not conclusive; for 
the legislature has the right to pass laws which, 
according to the common belief of the people, 
are adapted to prevent the spread of contagious 








diseases. In afree country, where the govern- 
ment is by the people through their chosen rep- 
resentatives, practical legislation admits of no 
other standard of action; for what the people 
believe is for the common welfare must be ac- 
cepted as tending to promote the common welfare, 
whether it does in fact or not. Any other basis 
would conflict with the spirit of the constitution. 
and would sanction measures opposed to a repub- 
lican form of government. While we do not de- 
cide and cannot decide that vaccination is a pre- 
ventive of smallpox, we take judicial notice of the 
fact that this is the common belief of the people 
of the state, and with this fact as a foundation we 
hold that the statute in question is a health law, 
enacted in a reasonable and proper exercise of the 
police power.”* 


THE SPECIFIC PERFORMANCE OF 
CONTRACTS TO MAKE TESTAMEN- 
TARY DISPOSITIONS. 


In General.—Whether the specific perform- 
ance of a contract will be decreed by a 
court of equity is a matter within the judi- 
cial discretion «f the chancellor, such relief 
to be awarded or denied upon a considera- 
tion of all the circumstances attendant upon 
the particular case at bar. If it appear that, 
in good conscience and natural justice, the 
specific enforcement of a contract should not 
be decreed, the relief will not be awarded. 
And these elementary considerations operate, 
in no small degree, in suits where are in- 
volved right: traceable through agreements 
of one, since deceased, to make suitable tes- 
tamentary disposition of his property.! 


1 Thus, in the case of Winne v. Winne, 166 N. Y. 
263, 59 N. E. Rep. 832, the court, in a suit to compel the 
specific performance of a contract to take a child, the 
complainant, and maintain him as an own child, and at 
death to give him the property of the adopting parent, 
referred to the conduct of the child as being a matter 
properly to be considered in determining the cbild’s 
right to a specific performance of a contract to leave 
the property to him, saying: ‘‘Each case must be 
governed by its own facts and circumstances, and, 
unless the proof discloses a situation where good con- 
science and natural justice require the enforcement 
of the agreement, this relief should not be awarded. 
The obvious purpose of Mrs. Winne in entering into 
this contract was to secure to herself not only the 
prospective services, but also the enjoyment of the 
society of the plaintiff as her own child, with the hope 
that she might thus gratify her motherly love, and rear 
to manhood one who would prove worthy of her 
bountiful care. In this she was not disappointed. 
Ii, however, the plaintiff, instead of following her ad- 
monitions, and thus becoming an upright and re- 
spected man, had become dissolute, or otherwise led 
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Grounds of Equity Jurisdiction. — Of 
course it is not, strictly speaking, within the 
power of a court of equity to enforce the 
specific performance of an agreement to make 
a will. There no breach till after the 
death of the promisor; but it is then within 
the power of equity to give the promisee the 
title to the property that he should have de- 
rived from the will, if made as contemplated. 
The grounds of this jurisdiction have 
been thus clearly stated by the Alabama 
Court:? ‘*The principle upon which courts 
of equity undertake to enforce the execution 
of such agreements is referable to its juris- 
diction over the subject of specific perform- 
ance. It is not claimed, of course, that any 
court has the power to compel a person to 
execute alast will and testament, carrying out 
an agreement to bequeath a legacy, for this 
can be done only in the lifetime of the testator, 
and no breach can be assumed as long as he 
lives. And after his death he is no longer 
capable of doing the thing agreed by him to 
done. But the theory on which the 
courts proceed to construe such an agreement, 
unless void under the statute of frauds, or 
for other reason, to bind the property of the 
testator or intestate so far as to fasten a trust 
on it in favor of the promisee, and to enforce 
such trust against the heirs and personal 
representatives of the deceased, or others 
holding under them charged with notice of 
the trust. It is in the nature of a cove- 
nant, to stand seized to the use of the 
promisee, as if the promisor had agreed 
to retain a life. estate in the property, 
with remainder to the promisee in the 
event the promisor owns it at the time of his 
death, but with full power on the part of the 
promisor to make any bona jide disposition of 
it during his life to another otherwise than 
by will. The power to make such a will 
having been renounced, the attempt to exer- 
cise it is deemed a fraud on the rights of the 
promisee under the contract, thus bringing 


is 


be 


an unworthy life, and thus entailed upon her sorrow 
and disgrace, the court might well have refused this 
relief.”’ So an agreement to devise all of one’s estate 
to another will not be specifically enforced, as being 
against public policy, if the devisor leave a wvife and 
children surviving him. Gall v. Gall, 64 Hun, 600, 19 
N. Y. Supp. 332, 29 Abb. N. C. 10, affirmed 1388 N. Y. 
675, 34 N. E. Rep. 515. 

2 Somerville, J., in Bollam v. Overall, 80 Ala. 451, 
2 So. Rep. 624, 60 Am. Rep. 107. 





into exercise another ground of equity juris- 
diction.”’ 

When Relief Will be Granted.—The rule 
may be said generally to obtain, that where a 
definite and unequivocal contract to leave 
property by will has been clearly and cer- 
tainly established, and there has been per- 
formance on the part of the promisee, if the 
case be free from all objections on account of 
the inadequacy of the consideration, with no 
circumstances rendering the claim of the 
complainant inequitable, equity will decree 
specific performance.® 

No rule of public policy forbids the making 
of an agreement to dispose of property in a 
particular manner by will, or to renounce the 
right of revoking one’s own will; yet, so zeal- 
ous are the courts in preserving to a testator 
the rights conferred upon him by the statute 
of wills that one who asks to limit these 
rights must do so by quite conclusive evi- 
dence.‘ 

As was said in the case of Edson v. Par- 
sons: ‘But equally weuld it be the duty of 
a court of ‘equity to refuse that relief where 
the agreement sought to be given effect was 
not certain and definite. Clearly, it should 
hesitate to assume the grave responsibility of 
implying an agreement, whose existence de- 
pends upon circumstances inconclusive in 
their nature and permitting an inference 
either way. It is not essential to the inter- 
vention of equity, in order to prevent the ac- 
complishment of fraud, that an agreement 
should be established by direct evidence. It 


3 Gall v. Gall, 64 Hun, 600, 29 Abb. N. C. 19, 19 N. 
Y. Supp. 382, aflirmed 1388 N. Y. 675, 34 N. E. Rep. 
515; Shakespeare v. Markham, 72 N. Y. 400, affirming 
10 Hun, 311; Parsell v. Stryker, 41 N. Y. 480. 

4 Coveny v. Conlin, 20 App. D. C. 303; Ripson v. 
Hart, 64 App. Div. 593, 72 N. Y. Supp. 791; Walpole v. 
Oxford, 3 Ves. 402; Edson v. Parsons, 155 N. Y. 555, 
50 N. E. Rep. 265: Johnson v. Hubbell, 10 N. J. Eq. 
332; Gall v. Gall, 64 Hun, 600, 29 Abb. N. C. 19, 19 N. 
Y. Supp. 332, affirmed 138 N. Y. 675, 23 N. E. Rep. 
515; Everdell y. Hill, 27 Mise. Rep. 285, 58 N. Y. Supp. 
447; Healy v. Healy, 55 App. Div. 315, 66 N. Y. Supp. 
927, affirmed 167 N. Y. 572, 60 N. E. Rep. 1112; 
Goodine v. Kidd, 64 Hun, 585, 19 N. Y. Supp. 335; 
Gates v. Gates, 34 App. Div. 608, 54 N. Y. Supp. 454; 
Shakespeare v. Markham, 10 Hun, 311, atlirmed 72 N. 
Y. 400; Parsell v. Stryker, 41 N. Y. 480; Brantingham 
vy. Huff, 43°"App. Div. 414, 60 N. Y. Supp. 157; Conlin 
v. Mission of Immaculate Virgin, 84 App. Div. 507, 82 
N. Y. Supp. 998, modifying 39 Mise. Rep. 215, 79 N. Y. 
Supp. 406; Stellmacher v. Bruder (Minn.), 95 N. W. 
Rep. 324. 

5 155 N. Y. 555, 50 N. E. Rep. 265. 
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may be established from such facts and cir- 
cumstances as will raise an implication that 
it was made, and may have reinforcement 
from the evidence of the conduct of the par- 
ties, at the time and subsequently. But, con- 
cerning as it does the statutory right of a 
person to dispose of his property after his 
death by a last will, the court should refuse 
to interfere unless the agreement depended 
upon for the award of the relief demanded 
has been clearly and delinitely established. 
The law permits a person to dispose of his 
property at kis pleasure. He may make a 
valid agreement, binding himself to make a 
particular testamentary disposition of his 
property, if it be a reasonable one, and he 
may validly renounce the power to revoke his 
will, in the absence of fraud or deceit. 
Equity will enforce such an agreement, when 
well and fairly founded, and will not suffer 
him to defraud and defeat his obligations by 
another will. But the court must have full 
and satisfactory proof of the agreement.’’ 

And it has been said that, in this class of 
eases, the customary rules obtaining in suits 
for specific performanée should be rigidly en- 
forced.® 


6 Thus, in Gall v. Gall, 64 Hun, 600, 19 N. Y. Supp. 
332, 20 Abb. N. C. 19, which was affirmed in 138 N- 
Y. 675, 34 N. E. Rep. 515, Barrett, J., said: ‘It is 
vitally important that the statute of wills should be 
maintained in its integrity, and the ccurts should not, 
by lessening or weakening the well-defined prerequis- 
ites to specitic performance, furnish a loophole for 
the evasion of its provisions. So important are these 
provisions with respect to testamentary disposition, 
that it has been doubted whether in any case, espe- 
cially when the contract is sought to be established by 
parol testimony, so patent a means for their evasion 
as bills for specific performance, should have been 
allowed. Shakespeare v. Markham, supra. It iscer- 
tain, however, that in this class of cases the ordinary 
rules which govern in actions to compel the specific 
performance of contract, and which furnish reason- 
able safeguards against fraud, should be rigidly ap- 
plied. These rules require that the contract be cer- 
tain and definite in all its parts; that it be mutual, and 
founded upon an adequate consideration; and that it 
be established by the clearest and most convincing 
evidence. Even then, when the contract limits a 
man’s right to dispose of his property by will, it is re- 
garded with suspicion and enforced only when it is 
apparent that the hand of equity is required to pre- 
vent a fraud upon the promisee. There is another 
rule which should be strictly adhered to in this class 
of cases, and that is.that the remedy is a matter of 
judicial discretion, and that relief should be withheld, 
where a decree for specific performance would work 
injustice to innocent third persons, or where it would 
be contrary to public policy.” See also Conlon y. 








Against Whom Specific Performance May 
be Decreed.—-Where a will has been made 
different from that which the testator has 
agreed to make, or where no will at all has 
been made, specific performance will ordi- 
narily be decreed against the devisees and 
legatees or the heirs and personal representa- 
tives of the testator, and they may thus be 
required to surrender to the promisee that to 
which he was entitled by virtue of his agree- 
ment with the testator. But specific perform- 
ance of a parol contract to leave one’s entire 
property to another will not be enforced 
as against the decedent’s widow, who was his 
only heir at law, and who, subsequently to 
the making of the agreement, had married the 
decedent without notice of the contract.’ 
Relief may also be granted as against subse- 
quent purchasers and incumbrances_ with 
notice, but not as against those without notice 
of such an agreement. *® 

Although specific performance to make a 
testamentary disposition of property may not 
be decreed during the lifetime of the person 
agreeing to make such disposition, yet, if the 
promisor conveys away the property concern- 
ing which such an agreement is made. in 
violation of the agreement, the other party 
thereto may obtain a decree that the pur- 
chaser of such property, if he have notice of 
the promisee’s right, hold the title thereto 
subserviently to the uses and purposes of the 
testamentary agreement, and upon the death 
of the testator full performance of the agree- 
ment will be decreed.? Such an agreement 
does not affect the promisor’s title to the real 
estate concerning which the agreement is 
made, during his lifetime, but a trust may 
be declared in favor of the promisee ripening 
into title at the promisor’s death, and the 
latter may be enjoined from making any 
other conveyance of such land.!° 


Mission of Immaculate Virgin, 84 App. Div. 507, 82N. 
Y. Supp. 998, wherein the language of tbe court in the 
Gall case is quoted approvingly. 

7 Owens v. MeNally, 113 Cal. 444, 45 Pac. Rep. 710. 

8 McCullom y. Mackrell, 13 S. Dak. 262, 83 N. W. 
Rep. 255; Turnipseed v. Sirrine, 57 S. Car. 559, 35 5. E. 
Rep. 757, 35 8. E. Rep. 10386. 

9 Teske vy. Dittberner (Neb.), 91 N. W. Rep. 181, 
modifying 88 N. W. Rep. 658; Van Dyne v. Vreeland, 
11 N. J. Eq. 370; Davison v. Davison, 13 N. J. Eq. 246; 
Gupton v. Gupton, 49 Mo. 37; Sutton v. Hayden, 62 
Mo. 101. 

10 Whitney v. Hay, 181 U. S. 77, 45 L. Ed. 216, 21 
Sup. Ct. Rep. 537, affirming 15 App. D. C. 164. In 
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Mutual and Reciprocal Wills. —This power 
of a court of equity may he invoked in favor 
of the beneficiaries under mutual and recipro- 
cal wills, where, likewise, the agreement, the 
benefit of which the beneficiary claims, is 
clearly established.!! In a leading case of 
this character it was said: 

‘*T fully concede that there is no reason in 
law or any public policy which stands in the 
way of parties agreeing between themselves 
to execute mutual and reciprocal wills, which, 
though remaining revocable upon notice being 
given by either of an intention to revoke, be- 
come, upon the death of one, fixed obli- 
gations, of which equity will assume the en- 
forcement, if attempted to be impaired by 
subsequent testamentary provisions on the 
part of the survivor. The proposition is one 
which may be regarded as having been ac- 
cepted generally. * * * A court of equity 
would, in such an event, proceed upon the 
ground that the survivor was bound, not 
merely in honor, but by his agreement and 
by the accaptance of the benefit which that 


Duvale vy. Duvale, 54 N.J. Eq. 581, 35 Atl. Rep. 750 
Reed, V. C., stating the case, and the court’s deter- 
mination of the matter, thus says: ‘This bill is filed 
by a husband against his wife. The subject-matter of 
the suit concerns a house and its curtilage, situated at 
the Atlantic Highlands, N. J., the legal title to which 
is in the wife. The land was purchased and im- 
proved, and the buildings upon it were erected with 
the money of the husband. The prayer of the bill is 
that the wife may be declared to hold the said prop- 
erty in trust for her husband, or that she may be 
compelled to execute a will in his favor forit. * * * 
But in what shape should the decree be framed? I 
do not think the decree will substantially differ, 
whether it be drawn upon the theory that there was 
a resulting trust, or upon the notion that there was a 
promise to make a will. While it is true that a 
promise to make a certain will is not broken until the 
death of the promisor, and it is true that actions in 
which such promises have been enforced have been 
in cases occurring after the death of the promisor, 
yet I do not see why the court cannot, upon the prin- 
ciple of guia timet fix upon the property a liability to 
answer the promise, in any case where the promisor 
has, during life, repudiated its terms and attempted 
to make other disposition of the property. ‘This Mrs. 
Duvale has done, and now, by her answer, claims the 
absolute right todo. * * * JT will advise a decree 
that the defendant holds her title to the property in 
suit subject to the trust mentioned, as well as subject 
to her agreement to make a will for it in favor of the 
complainant; also that she be enjoined, while the com- 
plainant is living, from making a will devising the 
property to any person other than the complainant; 
and that, in the event of her dying during the life of 
her husband, her heirs at law shall at once exeeute a 
conveyance of the said property to the complainant.” 
11 Walpole y. Oxford, 3 Ves. 402. 





agreement procured for him. In such a case, 
obviously, no remedy at law would be ade- 
quate to the party in whose interest and for 
whose ultimate advantage the testamentary 
agreement had been entered into. Therefore 
equity would perform its high function of 
supplying the relief which the rules of law 
are not sufficiently elastic to comprehend, 
and, recognizing the obligation which, in 
conscience and in honor, rested upon the sur- 
viving party, would decree a specific per- 
formance of the testamentary agreement by 
compelling those persons into whose posses- 
sion the property affected may have come, to 
account for and to deliver it over to the com- 
plainant, for being impressed with a trust in 
his favor.’?}? 

Contracts on Adoption.—The rules stated 
herein are equally applicable to agreements 
of adoption, or contracts toleave property to 
one who consents to and does occupy the 
place of a child in one’s household. The 
general rule obtains that the surrender, by a 
parent, of his infant child, to another, to be 
brought up as such other’s child, free from 
any control by the natural parent, the child 
continuing in the new relation as contemp- 
lated, isa sufficient consideration to support 
a promise from the foster parent to make a 
particular disposition of his property to the 
child, and will support an action for specific 
performance.!* As the granting of such re- 
lief is discretionary, where a child was taken 
to be maintained as one’s own child, and 
promised such person’s entire estate, it may 
be fatal to the granting of the specific per- 
formance of such a promise that the child led 
an unworthy life.'* Such contracts are com- 
monly not in writing and are therefore partic- 
ularly open to the objection of indefinite- 
ness. }5 

Where an adopter orally agrees to care 
for and maintain the plaintiff as his own child, 
and to provide for her future maintenance by 


12 Edson vy. Parsons, 155 N. Y. 555, 50 N. E. Rep. 265. 

13 Healey v. Healey, 167 N. Y. 572, 60 N. E. Rep. 112, 
affirming 55 App. Div. 315, 66 N. Y. Supp. 927; Winne 
v. Winne, 166 N. Y. 263, 59 N. E. Rep. 832; Godine v. 
Kidd, 19 N. Y. Supp. 855; Gates v. Gates, 34 App. Div. 
608, 54 N. Y. Supp. 454. 

14 Winne vy. Winne, 166 N. Y. 263, 59 N. E. Rep. 832. 
See that suck relief is discretionary, Hall vy. Gilman, 
77 App. Div. 458, 79 N. Y. Supp. 303. : 

15 Mahaney v. Carr, 175 N. Y. 454, 67 N. E. 
Rep. 903. 
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giving her the share in his estate of a natural 
child, the agreement is sufficiently definite to 
be susceptible of specific performance. 
Contracts of this class are not opposed to the 
public policy 17 and their specific perform- 
ance will not be refused on the ground of in- 
justice to the natural beneficiaries of the 
adopter’s bounty, at least where the widow’s 
interest 1s not diminished as provided by the 
law of descents, and where the adopter’s 
children take the interest in his estate that 
they should receive if the adopted child were 
a natural child.!§ Such contracts are sus- 
ceptible of enforcement in equity. though 
they may not be enforceable at law.!* 
Agreements in Consideration of Mainten- 
ance and Support.—Parol agreements between 
parent and child, for the particular disposi- 
tion to the child of the parents’ property, in 
consideration of the maintenance and support 
of the parent by the child, as well as between 
strangers, are frequently met with in the cases 
and are quite universally enforced by courts 
of equity, where there has been performance 
upon the plaintiff’s part whether as against 
the devisees and legatees under the parent’s 
will, or as against his heirs and personal rep- 
resentatives or grantees with notice.?° Here, 
too, the evidence must clearly show a mutual 
agreement between the parties, and it will not 
be sufficient merely to establish that the pro- 
posed devisee voluntarily complied in sub- 
stance with the other's offer.?! But even a 
written contract of this character will not be 
enforced where the promise to devise is n 
the alternative, or where the construction of 
the contract is doubtful.2? One may, by his 
conduct, in recognizing a different disposi- 


16 Healey v. Heaiey, 167 N. Y. 572, 60N. E. Rep. 1112, 
aftirming 55 App. Diy. 315, 66 N. Y. Supp. 927. 

17 Healey v. Healey, 167 N. Y. 572, 60 N. KE. Rep. 
1112, affirming 55 App. Div. 315, 66 N. Y. Supp. 
927; Sharkey v. McDermott, 91 Mo. 647,48. W. Rep. 
107. 

18 Healey vy. Healey, supra. 

W Winne vy. Winne, 166 N. Y. 263,59 N. E. Rep. 
832; Burns v. Smith, 53 Pac. Rep. 742. 

20 Van Dyne v. Vreeland, 11 N. J. Eq.370,12 N. J. 
Eq. 142; Schutt v. Missionary Society of the M. E. 
Chureh, 41 N. J. Eq. 115, 3 Atl. Rep. 398; Le Vie v. 
Fenlon, 39 Mise. Rep. 265, 79 N. Y. Supp. 496; Tesker 
v. Dittberner (Neb.), 91 N. W.Rep. 181, modifying 88 
N. W. Rep.658; MeCullom v. Mackrell, 13 S. Dak. 262, 
83.N. W. Rep. 255. 

21 Rose vy. Oliver, 52 Pac. Rep. 176. 

22 Barrett v. Geisinger, 179 Ill. 240,53 N. E. Rep. 
576. 





tion by another of his property, be estopped 
to set up and enforce an agreement for a par- 
ticular testamentary disposition thereof. 
Thus, a child asserting the existence of an 
oral agreement with his parent whereby, in 
consideration of his supporting his father 
during the latter’s lifetime, the child should 
have all of the father’s property, is estopped 
from enforcing specific performance of such 
an agreement where he, as executor of his 
father’s will making a different devise, files 
the same for probate, and makes and _prose- 
cutes a claim against his father’s estate for 
maintaining him.?* 

The Statute of Frauds.—The objection 
most commonly urged in defense of actions 
of this nature is that, when oral, the agree- 
ment sought specifically to be enforced is 
within the statute of frauds. It is a legal 
commonplace that equity will not permit the 
statute of frauds to be invoked as an instru- 
ment of frand, and where, therefore, the 
plaintiff has performed his part of the oral 
contract, rendering to the other party to the 
contract the full consideration thereof, if the 
consideration so rendered by the plaintiff is 
not, and was not intended by the contracting 
parties to be, susceptible of measurement by 
pecuniary standards, equity will decree, other 
conditions asalready stated herein concurring, 
the specific performance of the contract.?+# 
So, where parties have agreed to make 
mutual wills, the fact that one of the parties 
made his will as contemplated is such a per- 
formance as will authorize the court to de- 
cree specific performance where the one 
party dies without having made a will in fav- 


23 Laird vy. Laird, 115 Mich. 352, 73 N. W. Rep. 382. 

44 Davison vy. Davison, 13 N. J. Eq. 246; Van Dyne 
v. Vreeland, 11 N. J. Eq. 370, 12 .N. J. Eq. 142; 
Sutton vy. Hayden, 62 Mo. 101; Sharkey v. McDermott, 
91 Mo. 655, 4S. W. Rep. 107, 60 Am. Rep. 270; Kofka 
v Rosicky, 41 Neb. 328, 59 N. W. Rep. 788; Svenburg 
v. Fasslen, 75 Minn. 350, 78 N. W. Rep. 4,74 Am. St. 
Rep. 490, 43 L. R. A. 427; Godine v. Kidd, 64 Hun, 585, 
19 N.Y. Supp. 335; Jaffee v. Jacobson, 48 Fed. Rep.21, 
10. C. A.24, 4 U.S. App. 4; MeKinnon v. McKinnon, 
56 Fed. Rep.409, 5 C. C.A. 530; Haines v. Haines, 6 Md. 
435. In Brinton v. VanColt, 8 Utah, 480,33 Pac. Rep. 218, 
itis said: ‘‘In this territory the statute of frauds is 
in fullforce. It is therefore incumbent upon the ap- 
pellant to show by her complaint that she has partly 
or wholly performed her contract, so as to take it out 
of the statute of frauds. ‘When the consideration of 
the agreement consists of work, labor and services 
personally done and rendered by the plaintiff, if the 
value of the same can be ascertained with reasonable 
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or of the other party to the agreement.?® 
‘But the Massachusetts court has held that an 
agreement to make mutual wills, involving 
realty, is within the statute of frauds, and 
that an oral agreement is not taken out of 
the operation of that statute by the mere fact 
that the party to the agreement, seeking its 
enforcement, has complied with his part of it 
by making a will in favor of the other.?® 
Of such performance that court says: 
‘*There has been no part performance which 
amounts toanything. The plaintiff says she 
made a will devising her property to Nancy 
(the deceased whose property it was sought 


to’ affect). But such an instrument was 


ambulatory, and might have been revoked by 
various acts, or by implication of law from 
subsequent changes in the condition or cir- 
cumstances of the testator. ‘The plaintiff’s 
property is still, as it has always been, in her 
own hands, and subject to her own control.”’ 
In England it was recently held that even 
where the plaintiff had served another as 
housekeeper without wages under an oral 
agreement that the deceased should leave to 
the housekeeper an estate in certain lands, 
in the particular case, a life estate, such 
performance was not suflicient to take the 
case out of the statute, so as to authorize the 
court to decree to the housekeeper, upon 
the other’s death without having lefta valid 


aecuracy in an action at law, and adequately compen- 
sated by the recovery of damages, then neither the 
services themselves nor the payment for them will 
avail asa part performance of the verbal agreement. 
But if the services are of such a peculiar character 
thatit is impossible to estimate their value by any pe- 
cuniary standard, and it is evident that the 
parties did not intend to measure them by any such 
standard, then the plaintiff, after the performance of 
these services, could not be restored to the situation 
in which he was before, or be compensated by any 
recovery of legal damages.’ Under these circum- 
stances the rendition of the services isa part per- 
formance of a verbal agreement. The act of part 
performance of a verbalagreement for services must 
be such that it would be a fraud on the party perform- 
ing for the other party to refuse to perform his part 
as agreed between them.” Stellmacher vy. Bruder 
(Minn. ), 95 N. W. Rep. 824. 

°> Turnipseed y. Sirrine, 57 S. Car. 559, 85S. E. 
Rep. 758, 35 S.E.Rep. 1086. In this case it was said: ‘It 
will not do to say that she (the deceased) received no 
benfit as the plaintiff did not die, any more than it 
would lie in the mouth of a man who paid his prem- 
ium of insurance with a note to say there was a failure 
of consideration, as he did not die or his property was 
not burned.”’ 

26 Gould v. Mansfield, 103 Mass. 408. 





will, the estate she had been promised. 27 


On avery similar state of facts the contrary 
has been held by the Minnesota court ;?° and 
the supreme court of Vermont has announced 
a similar rule upon a like state of facts ex- 
cept that the court there consider that the 
plaintiff’s being in charge of the controverted 
property in performance of the contract af- 
fords the additional fact of a putting in pos- 
session bythe decessed.?? 
GLENDA BurKE SLAYMAKER,. 


2 Alderson vy. Maddison, L. R. 7 Q. B. Div. 174, 
aftirmed, L. R. 8 App. Cas. 467. 

28 Stellmacher v. Bruder, 95 N. W. Rep. 324. 

29 Smith vy. Pierce, 65 Vt. 209,25 Atl. Rep. 1092. The 
court there says: ‘It is also objected that the con- 
tract found is within the statute of frauds, and so 
not enforceable. What the oratrix did in taking pos- 
session of the place, and in caring for and supporting 
the intestate, is all referable solely to the contract, 
and was done in performance thereof on her part, 
and what the intestate did by way of giving her pos- 
session, or of letting her into possession was done in 
part performance thereof on his part; and we think 
that such performance and part performance are ef- 
fective in equity to take the case out of the statute; 
and so are the authorities. Eaton v. Whitaker, 18 
Conn. 222; Morphett v. Jones, 1 Swanst. Ch. 172; Pain 
v. Coombs, 1 DeGex & J. 34; 1 Sugd. Vend. 151; 
Denler v. Hile, 123 Ind. 68, 24 N. E . Rep. 170.” 








MERCHANIC’S LIEN—FOR WHAT GIVEN. 


CINCINNATI, R. & M.R. CO. v. SHERA. 


Appellate Court of Indiana, February 17, 1906. 

A person furnishing coal consumed in the operation 
of a steam shovel used by a contractor in the con- 
struction of a railroad is cot entitled toa lien on the 
right of way and franchise of the railroad company, 
under Burns’ Ann. St. 1901, § 7265, giving such lien 
for labor or materia!s used in the construction or re- 
pair of any railroad. 

Roby and Black, JJ., dissenting. 


ROBINSON, J.: The sole question presented by 
this appeal is whether a person who furnishes 
coal used as fuel to generate steam for the opera- 
tion of a steam shovel used by a contractor for 
excavating and removing earth in the construc- 
tion of a railroad is given a lien by statute upon 
the right of way and franchises of the railroad for 
the coal so furnished and used. 

Section 7265, Burns’ Ann. St. 1901, provides 
that: ‘‘All persons who shall perform work or 
labor in the. way of grading * * * or who 
shall perform work of any kind in the construc- 
tion or repair of any railroad, * * * andall 
persons who shall furnish any material for any 
such bridge, * * * or whoshall furnish any 
material for use in the construction or repair of 
any railroad, * * * may havea lien to the 
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extent of the work or labor performed, or ma- 
terial furnished, or both, upon the right of way 
and franchises of such railroad corpora- 
tion. * * **’ Counsel for appellees cite, as con- 
trolling, the case of Haskell v. Gallagher, 20 Ind. 
App. 224. 50 N. E. Rep. 485, 67 Am. St. Rep. 250. 
In that case appellants, as tenants unde a gas 
and oil lease, erected a derrick, and contracted 
with one Ogle to drill a well. One of the appel- 
lees furnished natural gas to the contractor for 
fuel to run the engine supplying power to do the 
drilling and the other appellees performed labor 
in the drilling of the well, under the employment 
of the contractor. The well drilled was an oil well. 
The statute under which the appellees proceeded 
(section 7255, Burns’ Ann. St. 1901) provides that 
contractors and ‘‘all persons performing labor or 
furnishing material or machinery for erect- 
ing * * * any house * * * or other structure, 
may have alien.’? The controlling question in 
that case, and the only question about which 
there seems to have been any controversy, was 
whether an oil well was a ‘‘structure’’ within the 
meaning of that term as used in the statute, and 
it is held that itis. A lien was given one ofthe 
appellees for fuel furnished, although the ques- 
tion does not seem to have been a controverted 
one upon appeal. However, that statute gives s 
lien ‘‘for furnishing material for erecting’ the 
structure, while the statute in the case at bar 
gives a lien to one ‘‘who shall furnish any ma- 
terial for use in the construction” of the work. 
The language of the two statutes is not the same. 
The legislature must have intended by the lan- 
guage used in section 7265 to give a lien for ma- 
terials which go into the construction of the rail- 
road, so as to be, in a sense, incorporated therein. 
And thisis the construction given the statute in 
Ferguson v. Despo,8 Ind. App. 523, 34 N. E. 
Rep. 575. In that case a foreman sought to ac- 
quire a lien for labor inthe construction of the 
masonry fora bridge for a railroad company. The 
court said: 

‘The bill of particulars contains all the items 
for which the appellee, Despo, seeks to recover. 
Besides the item of work and labor done in super- 
intending the stone and masonry work, we do 
not think there are any for which the railroad 
company could be held liable, eitber personally, 
or by a charge upon its property in the way ofa 
lien. These items are such as board, groceries, 
tobaces, and money furnished the hands and 
workmen of Cummings and Conner [subcontrac- 
tors], none of them being ‘materials that went 
into the construction of the work.’*? This rule 
has been followed in other jurisdictions in con- 
struing similar statutes. See Basshor v. Balti- 
more, etc. R. Co., 65 Md, 99, 3 Atl. Rep. 285; 
Central Trust Co. v. Texas, ete., R. Co. (C. C.), 
23 Fed. Rep. 703; Gordon Hardware Co. vy. San 
Francisco, ete., R. Co. (Cal.), 22 Pac. Rep. 406; 
Central Trust Co. v. Texas, ete., R. Co. (C. C.), 
27 Fed. Rep. 178; Heltzell v. Chicago, ete., R. 
Co., 20 Mo. App. 435. See, also, Richmond, ete., 


| 








Co. v. Richmond, ete., R. Co., 68 Fed. Rep. 105, 


15 C. C. A. 289, 34 L. R. A. 625. 

Mechanics’ liens are in derogation of the com- 
mon law, and depend wholly for their existence 
uvon positive legislative enactment. The right 
to acquire and force such alien rests upon the 
theory that the value of the property has been 
enhanced to the extent of the labor done or ma- 
tetial furnished. The object of a statute in giv- 
ing such a lien is to give a security fora debt. The 
creditor's right to collect his debt is not enhanced 
by a lien Jaw, but the means he may employ in 
collecting itare. It should not be said, therefore, 
that the lien law is wholly remedial, and that, as 
aremedial statute, it should be liberally con- 
strued. There is reason for saying that, after the 
lien has once attached, the statute should be lib- 
erally construed for the purpose of fulfilling its 
objects. But there is no reason for saying that 
the statute should be given a liberal construction 
in determining the question whether a lien at- 
taches at all. Jones on Liens (2d Ed.), ¢ 1554. 
Where, by force of a statute, the performance of 
certain labor or the furnishing of certain mater- 
ials creates an interest in the real estate of 
another, a court, in determining whether a lien 
attaches inthe particular case, should not extend 
the statute to lapor done and materials furnished, 
unless clearly within the intention of legislature. 
It should be remembered that the statute imposes 
an additional liability under which it is sought to 
make the property owner responsible for a debt 
which he never contracted. In considering the 
application of the statute in its remedial charac- 
ter, it has been held many times in this state that 
the statute is to be liberally construed so as to 
make effective the statute to the extent designated 
by the legislature. But we do not understand that 
the rule of liberal construction has been declared 
in determining whether the particular labor done 
or particular materials furnished are within the 
scope of the statute. In Morris v. Louisville, ete., 
Ry. Co., 123 Ind. 489, 24 N. E. Rep. 335, itis said: 

‘The courts must construe and enforce the 
statute asaremedial one, but they cannot extend 
it to meet eases not within its scope, however 
meritorious they may be. We must therefore 
look entirely to the provisions of the statute to 
determine the extent and character of the lien 
which it gives subeontractors who do work and 
furnish materials in the construction of rail- 
roads.’ See Caulfield v. Polk, 17 Ind. App. 429, 
40 N. E. Rep. 932. In Jones on Liens (2d Ed.), 
§ 1554, the author says: ‘'The rule of construe- 
tion applicable to questions arising under these 
liens may be strict at one stage of the proceed- 
ingsand liberal at another. Mechanics’ liens are 
in derogation of the common law, depending for 
their existence wholly upon statutes; and there- 
fore, upon the question whether a lien attaches 
at all, a strict construction is proper. The court 
is not authorized, in determining whether the 
statute attaches, to extend it beyond its express 
terms.’’ See,also, Butler v. Gain, 128 Ill. 23, 21 
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N. E, Rep. 350; Mushlitt v. Silverman, 50 N. Y. 
360; Copeland vy. Kehoe, 67 Ala. 594; McGugin 
v. Ohio R. R. Co., 33 W. Va. 63, 10S. E. Rep. 36; 
Rogers y. Currier, 13 Gray, 129; Kay v. Smith, 
10 Heisk. 41; Trask v. Searle, 121 Mass. 229; 
Phillips on Mechanics’ Liens (3d Ed.), §§ 18, 19; 
Boisot on Mechanics’ Liens, §§ 34-37. 

The steam shovel was a part of the contractor’s 
outfit, used by him in doing the work. It cannot 
be denied that the contractor, for the use of his 
oulfitin connection with his own labor, would 
have been entitled toa lien; not forthe use of 
the outfit alone, but because, with his labor in 
the use ani operation of the outfit, the work was 
done. ‘That is, the use of the outfit by the con- 
tractor in doing the work would be a part of the 
contracior’s labor for which the statute gives 
him a lien for work and labor done. In no sense 
is this different from the lien given the contractor 
for work and labor done by a laborer whom the 
contractor had employed and paid to assist in 
doing the work. See Lybrandtv. Eberly, 36 Pa. 
347. Inthesame manner the use of the con- 
tractor’s teams in connection with bis own labor 
in accomplishing the work would entitle him 
toalien. If we say that the fuel used in furn- 
ishing motive power to operate the steam shovel 
is ‘‘material’’ furnished for use in the construc- 
tion of a railway, how can we avoid saying that 
the feed furnished the horses used in operating 
the wheel scoops is ‘*material’* furnished for use 
in the construction of the roal? Is the steam 
shovel any the lessa partof the contractor’s 
outfit than are the wheel scoops and horses used 
to operate them? If the fuel furnished to gener- 
ate steam is ‘‘material,’’ why is not the water 
used in the boiler? And how could we exclude 
the lubricating oil necessary in operating the 
engine? 

In Dudley v. Toledo, ete., Ry. Co., 65 Mich. 
655, 33 N. W. Rep. 884, clothing and board of 
men employed in constructing a railroad, and 
feed for teams employed in such work, are not 
within the true intent and object ofan act for 
the protection of laborers and ‘‘persons furnish- 
ing material for the construction and repairing 
of railroads.” 

In McAuliffe v. Jorgenson (Wis.), 82 N. W. Rep. 
706, a statute giving a lien for work and labor 
performed and materials furnished ‘‘in digging 
or constructing a well’’ does not embrace the use 
of awell-boring machine hired by its owner to 
the contractor doing the work. See, also, Mann 
vy. Burt, 35 Kan. 10,10 Pac. Rep. 95. 

In Gordon Hardware Co. v.San Francisco, etc., 
R. Co., supra, a lien was denied for tools furn- 
ished and used in the work, the court construing 
the statute to apply to what became by its usea 
part of the completed work. 

In Stewart Chute Lumber Co. vy. Missouri Pac. 
R. Co., 33 Neb. 29, 49 N. W. Rep. 769, it is held 
that building material purchased by a subcon- 
tractor for the constructon of shanties for the 
persons employed by him on his subcontract, 





and alsofor the construction of stables for the 
teams used by such employees in grading the 
road, were not within the provisions of the stat- 
ute giving a lien for materials which ‘‘shall have 
been furnished or labor performed in the con- 
struction, repair, and equipment of any railroad.” 

In Lohman y. Peterson, 87 Wis. 227,58 N. W. 
Rep. 407, a statute gavea lien for their pay to 
such persons as did manual labor upon logs or 
timber, which extended not only to the labor of 
the claimant himself, but also that of his serv- 
ants, with histeams. It was held that the owner 
of an ox who let it for hire was not entitled toa 
lien for such .bire upon the railroad ties ofa 
third person, hauled for the bailee while using 
the ox. 

In Basshor y. Baltimore, ete., R.Co., supra, 
under a statute giving alien for all materials 
furnished for or used in and about the construc- 
tion of bridges, a lien is not given for machinery 
sold to a contractor and used by him for crushing 
stone to be used in the manufacture of artificial 
stone for the masonry work, and also for appli- 
ances to carry the manufactured stone to the 
place where it is to be used. 

In Oppenheimer v. Morrell, 118 Pa. 189, 12 Atl. 
Rep. 307, under astatute giving alien for ‘‘mater- 
ials furnished for or about the erection or con- 
struction’ of a building, alien was denied for 
lumber, furnished upon the credit of the build- 
ing, for the purpose (and for which purpose it 
was used) of erecting scaffolding to be used in 
laying the bricks in the erection and construction 
of the building. 

In Central Trust Co. v. Texas ete., R. Co., 
supra, itis held that lubricating and illuminating 
oils furnished a railroad company did not come 
within the provisions of a statute giving a lien for 
materials furnished a railroad company. 

In Standard Oil Co. v. Lane, 75 Wis. 636, 44 N. 
W. Rep. 644, 7 L. R. A.191, lubricating oil sold 
to be used, and actually used, in operating mill 
machinery, was held not within a statute giving a 
lien to persons who ‘‘furnish any materials in or 
about the erection, construction, protection, or 
removal of any dwelling house or other building, 
or any machinery erected or constructed so as to 
be or become a part of a freehold upon which it 
is to be situated.” 

In Newgass y. Atlantic, ete., Ry. Co. (C.C.), 
56 Fed. Rep. 676, a claim ofa hospital for medical 
services and board rendered to an empioyee of a 
railroad company who had been injured in its 
service was held not within a statute giving a 
lien to ‘‘all persons furnishing * * * and all 
other supplies necessary to the operation of any 
railway.”’ 

In Giant Powder Co. v. Oregon, ete., Ry. Co. 
(C. C.), 42 Fed. Rep. 470,8 L. R. A. 700, cited by 
counsel for appellee; giant powder sold by a manu- 
facturer to a contractor for the construction ofa 
railroad, and used by the contractor in clearing 
and fitting the roadway for the ties and rails, is 
held to be ‘‘material used”’ in the construction of 
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the road within the meaning of the statute. This 
case admits the correctness of the decision in 
Basshor v. Baltimore, etc., R. Co., supra, and 
says: ‘The machinery and appliances furn- 
ished the contractor in that case, although ‘used’ 
in the construction of the bridge, did not enter 
into the structure and become part of it. * * * 
Nice questions may arise as to whether material 
is ‘used’ in the construction of a road, as a tool or 
plant simply, or so used or consumed as to entitle 
the furnisher to a lien on the result for its value. 
The food furnished a contractor for his work- 
men may be said to be ‘used’ and ‘consumed’ in 
the construction of the road on which they work. 
But this is only so ina remote and consequential 
way or sense. ‘The food does not enter directly 
into the structure, and is not so used.’ Itis thus 
seen that the lien was sllowed in this case on the 
theory that the powder did ina sense enter into 
the construction of the road. The case of Ra- 
pauno, ete., Co. v. Greentield, ete., R. Co., 59 
Mo. App. 6, follows the case of Giant Powder Co. 
v. Oregon, ete., Ry. Co., supra. 

In Winslow v. Urquhart, 39 Wis. 260, the 
statute gave a lien to any person furnishing ‘‘any 
supplies, or that may door perform any labor or 
service’ in cutting, hauling, driving, ete., any 
logs or timber, and it was held that an amount 
due under contract for cooking food for the men 
engaged in driving the logs was within the 
statute. 

We see no escape from the conclusion that the 
reasoning holding the coal furnished in the case 
at bar to be within the statute would extend the 
scope of the statute far beyond the legislative 
intent. If it can be said that the coal was furn- 
ished for use in the construction of the railroad, 
the use must be ina remote and consequential 
sense, and we see nothing in the statute author- 
izing its provisions to be extended that far. The 
demurrer to the complaint should have been sus- 
tained. 

Judgment reversed. 


Note.— Whether a Mechanic’s Lien Attaches jor 
Material Which Does Not Directly Enter Into the 
Construction of a Building but Merely Incidentally 
Assists inits Construction.—Does a mechanic’s lien 
attach for material which does not directly enter into 
the construction of a building but which only inci- 
dentally assists in its construction? This is the inter- 
esting question discusssed and very correctly decided, 
it seems to us, in the principal case. 

The general rule is stated in the case of Sweet v. 
James, 2 R. I. 270, where it is held that whatever may 
be the condition of materials furnished in the con- 
struction of the building, whether they are very rough 
or perfectly adapted for their purposes, and in what- 
ever quantities, and from whomsoever they may have 
been originally purchased, or though kept by the con- 
tractor as merchandise, his lien is not affected by 
these considerations, provided only they are included 
in the work contracted for. In New York, the general 
rule is held to be that the right of lien extends to all 
such materials as ordinarily enter into or are used in 
the construction of buildings, and whieh are within 





the express or implied terms of the building contract 
made between the owner and contractor. Hazard 
Powder Co. v. Byrnes, 12 Abb. Prac. 469, 21 How. 
Prac. 189. 

It may be said to be a settled rule based upon the 
principles just referred to that materials used but not 
incorporated into the construction of the building 
cannot support a claim fora mechanic’s lien. Thus 
ithas been held that thereis not mechanic’s lien for 
machinery purchased by a contractor to manu- 
facture materials used in a building. Basshor y. 
Railroad Company, 6) Md. 99, 3 Atl. Rep. 285. So 
also it has been held that lubricating oil sold to be 
and actually used on mill machinery is not “material” 
within the terms of a statute providing that every 
person who as principal contractor furnishes any ma- 
terials in or about the erection, construction, protec- 
tion or removal of any machinery, erected or con- 
structed so as to be or become a part of the freehold, 
shall have a lien for such materials. Standard Oil 
Company v. Lane, 75 Wis. 686, 44 N. W. Rep. 644, 7 
L. R. A. 191. So also it has been held that one fur- 
nishing materials to a contractor for the construction 
of a pipe line cannot recover against the owner of the 
structure, as a charge on the contract price, for pat- 
terns used in the manufacture of couplings, or boxes 
in which the latter are shipped, they not being used 
in the structure and their price not included in that 
of the couplings. First Natl. Bank vy. Perris’ Irriga- 
tion Dist., 107 Cal. 55, 40 Pac. Rep. 45. So alsoit has 
been held that one who furnishes lumber merely to 
erect scaffolding for laying brick ona building, does 
not acquire a mechanic’s lien, under astatute declar- 
ing that every building shall be subjectto a lien for 
‘*material furnished for or about the erection or con- 
struction of the same.’”? It has also been held that 
food furnished to a contractor for the use of his labor- 
ers is not such material, the furnishing of which 
will give a right to a mechanic’s lien. Malone v. 
Mining Co., 76 Cal. 578. So also the furnishing of 
lumber for temporary scaffolding is not furnished 


for the construction of the building so as 
to support a mechanic’s lien. Oppenheimer v. 


Morrell, 118 Pa. St. 189. In another case, however, it 
has been held that materials furnished for temporary 
stables for horses or headquarters for labor and stor- 
age of tools are used in the building’s construction and 
will support a mechanic’s lien. Stewart-Chute Lum- 
ber Co. v. Railroad, 28 Neb. 39. It seems to be well 
settled that tools are not materials used in the con- 
struction of a building so that no charges for their 
purchase or use can sustain a mechanic’s lien. Bas- 
shor v. Railroad, 65 Md. 99; Grant Powder Co. v. 
Railroad, 42 Fed. Rep. 470; May Hardware Co. vy. 
MeConnell, 102 Ala. 577. 

The dissenting opinion in the principal case filed by 
Roby, J., is interesting as advancing 4 very strong and 
original argument against the rule which seems to be 
so well established. Roby, J., said in part: ‘It iscon- 
tended that the coal furnished by appellees and used 
and consumed as aforesaid did not enter into and be- 
come a part of the appellant’s railroad. If it is meant 
that there can be no lien for material unless such ma- 
terial remains in its original form or is visible to the 
naked eye after it is used, then avery suflicient an- 
swer is that the statute does not thus limit the right, 
but, on the contrary, confers it generally by broad 
and comprehensive terms. From the very nature of 
things it must frequently be the fact that materia 
used in construction assumes new forms and becomes 
indistinguishable among the mass of other material 
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with which it is blended, or in the blending of which 
it is consumed. It must also frequently occur that 
substantial portions of such material are destroyed 
and cast aside, never, in fact, being bodily annexed to 
the struc.ure. But it can no more be said that the 
coal used to excavate a cellar or railway cut, the force 
generated being directly applied to that purpose, does 
not enter into and become a part of the structure, than 
it could be truthfully said that the labor of an artisan 
does not enter into and become a part of the edifice 
formed by his skillful hand. Neither will it do to say 
that the contractor might have a lien for the value of 
labor performed by him, including therein the cost of 
coal used in operating the shovel. That he might 
have a lien under certain conditions for both the labor 
and the material used in constructing the railroad is 
no doubt true, but the conversion of coalinto labor by 
a failure to make a bill of particulars definite and 
specific is a very doubtful bit of alchemy. No ques- 
tion, however, is involved in this case as to the right 
of the contractor. The lien is claimed by one who 
furnished material used by the contractor in the con- 
struction of arailroad. His right to such lien is equal 
and exactly parallel to that of a laborer, employed by 
the contractor, who claims alien for labor done. In 
Ferguson v. Despo, 8 Ind. App. 522, 34 N. E. Rep. 575, 
it was held that those furnishing board, groceries, 
tobacco, and money to the employees of subcontrac- 
tors could not acquire a lien therefor under the act of 
1889, since such articles did not enter into the con- 
struction of the work. The analogy between the 
facts therein involved and under those cons.deration is 
of the most superficial possible sort. If the manu- 
facturer of the steam shovel, or one who had at some 
time furnished material used in its construction or re- 
pair, were seeking to acquire alien therefor on the 
railroad, the case cited would be entitled to considera- 
tion in connection with the question presented, but it 
not in point here.’’ 








JETSAM AND FLOTSAM. 





THE COURT’S INDECISION. 

Miss Eleanor Lee had taken her diploma in the law 
and was hesitating whether she would begin its prac- 
tice or marry Mr. Thornton Merriman, a lawyer him- 
self with a valuable practice. Mr. Merriman had 
madea proposition for her hand, intimating that a 
wife with a husband able to support her would not 
be justified in entering upon any occupation except 
that of taking care of a home. This proposition Miss 
Lee had declined. One morning as she was getting 
ready togo out Mr. Merriman called and sent up his 
ecard. Miss Lee came down with hat and gloves on. 

“‘T have come,’’ he said, ‘“‘tospeak about the matter 
of which”’— 

“TI believe that matter was settled,’ she replied 
“by my handing down an adverse decision.” 

‘*From which I propose to appeal.” 

‘“*T assure you, so far as this case is concerned, I am 
the court of last resort. There can be no appeal from 
my decision.” 

‘In that case I beg leave to file a petition for a re- 
hearing.” 

‘Such petitions are a mere formality and usually 
denied.” 

‘“‘ButI am sure the court in this case will grant the 
petition.” 





‘On the contrary, the court denies it without argu- 
ment.”’ 

“But you have not yet heard the grounds on which 
I make it.”’ 

‘““What are they?” 

**My proposal was made in writing, and I contend 
that a case of this sort cannot be properly presented 
by briefs, but needs oral arguments. The omission of 
these arguments should be held to be an error.”’ 

Miss Lee scratched her temple with her gloved fin- 
ger. She had spent much thought upon her decision 
and considered her finding to be strictly in accordance 
with the law. But here was a new view of the case 

“T will take the case under advisement,” she said. 
“and hand down my answer tomorrow evening.” 

The next evening Merriman called and got his an- 
swer. 

“Your petition for a rehearing,” she said, “I am 
loath to grant, having before handed down my decis- 
ion, considered the case in all its bearings, and bhay- 
ing spent hours of indecision which I do not wish to 
endure again. But I am convinced that good practice 
would entitle you to a rehearing. I, therefore, am 
compelled to reopen the case and listen to your oral 
arguments. But I make a counter appeal to you as a 
man not to subject me to the pain of again deciding 
adversely.” 

“You admit, then’”’— 

“Your expectation is that I shall forego the pleasure 
of a strenuous life atthe bar to embrace one for which 
I have no taste, in the nursery.” 

“T object.’” 

“On what grounds?”’ 

“The case being reopened, it is I whe am tobe 
heard, not the court.”’ : 

**Proceed.”’ 

‘*Marriage is made up of three parts—husband, wife 
and children.”’ 

‘In reverse orde>.” 

“The point is not essential to this case. The hus- 
band’s duties are to provide. No man does his part 
in the aforesaid matrimonial copartnership (see Con- 
tracts, Volume 2, page 475) unless he is a good pro- 
vider. Nowoman does her part unless she takes care 
of the home and attends to the education of the chil- 
dren. Said children have no responsibilities in the 
copartneiship, said responsibilities in their case com - 
ing when they are old enough to marry and have 
children of their own. Now, in the case of Lee v. 
Johnston”’— 

“T care nothing about that case. My brother was 
very unreasonable, and Bessie Johnston was little 
more than a wax doll.”’ 

‘‘Nevertheless the court held in that case that so 
long as the party of the second part proposed to de- 
lay marriage for three years in order to cireumnavi- 
gate the globe the party of the first part (her favor- 
ite brother) was very badly treated.” 

“Any evidence on that point would be ruled out as 
not pertinent in this case. Therefore, there is no 
necessity for denial or affirmation.” 

“To sum up, the plaintiff in this case makes a fair 
proposition to the defendant, in which he pledges 
himself to love, honor and cherish in good fortune 
and adversity, to be at once friend and lover. All he 
asks of the defendant is that she will not deprive her 
family of her care by entering a profession for which 
Iadmit she is far better adapted than the plaintiff 
both by the vigor of her brain and the brilliancy of her 
talents.”’ 

He paused. Miss Lee sat plucking the petals from 
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a chrysanthemum. He sat down and laid his hand 
on hers. He sat down beside her and laid his hand 
on hers. 

“Far be it from me,” he said, ‘“‘to attempt to influ- 
ence the court to my side by any underhand means.” 

“Tn this case the means are overhanded.” 

hd | swear’?’— 

“In modern practices 
book.” 

“That if you grant my suit I will’— 

“Tf you propose to take the court into custody it is 
not necessary to put your arm round the waist. A 
grip on the bracelet would suffice.” 

“T rest my case. Do not send me away in an un- 
certainty. ‘Tell me now that you accept my love, that 
you will be my wife, that I may work for you, slave 
for you if necessiry, and that you will live for me 
alone.” 

“The court finds for the plaintiff,’? she whispered. 
—The American Lawyer. 


witnesses do not kiss the 


BOOK REVIEWS. 





ELLIOTT 

Great works on the subject of Evidence are not 
lacking and itis certainly a daring spirit who would 
undertake to enter the lists against the masters who 
have already entrenched themselves there. A new 
treatise on this subject, however, has come forth from 
the press in four large massive volumes, written and 
“edited by those very competent and well known legal 
authors, Byron K. Elliott and William F. Elliott, auth- 


ON EVIDENCE. 


ors of ‘Roads and Streets,” ‘“‘Railroads,’’ ete. The 
plan of this work as suggested and outlined in 
the author’s preface is, in some respects, novel. It is 


based in the main upon the classification and scheme 
of Starkie, which is followed to a great extent by 
Greenleaf, but differs in the arrangement adopted in 
the treatment of particular causes of action, issues and 
parties. The first volume is devoted to a considera- 
tion of the nature and general principles of evidence; 
the second volume treats of the instruments of evi- 
dence and the rules governing its production, de- 
livery and uses, together with incidental matters of 
practice; the third volume is devoted to a considera- 
tion of evidence in its application to particular ac- 
tions, issues and parties, under an alphabetical ar- 
rangement, and the fourth volume treats particularly 
of evidence in criminal, equity and admiralty cases, 
and of evidence in courts-martial. This arrangement 
permits a full consideration of the nature and princi- 
ples of evidence and of the instruments of evidence, 
including their production and use, the examination 
of witnesses and incidental matters of practice, and 
at the same time enables the authors to show, and the 
busy lawyer to find, the application of general rules 
and principles to particular cases much more readily 
than by tke arrangement ordinarily adopted. The 
first two volumes contain a fuller treatment of general 
rules and principles and their application than is 
usually found, and makes a complete text book in 
themselves. An attempt has been made not only to 
state general rules and principles and their excep- 
tions, but also toillustrate them by copious references 
to the adjudged cases. The purpose has been evi- 
dently to cite not only the leading cases in England as 
well as in this country, but alsoall the most important 
decisions upon all live questions within the scope of 
such a treatise. On many questions there is conflict 








among the decisions. The conflict is noted, the con- 
flicting authorities are cited and distinguished, and in 
most instances, an opinion is expressed as to the bet- 
ter reason as well as the weightofauthority. Another 
valuable feature is the fact that reference is made 
frequently to leading articles in the law periodicals 
and annotations of cases in various annotated re- 
ports. This work in every aspect isa work of great 
merit and willundoubtedly be well received by the 
profession. 

Printed in four volumes and published by 
Bobbs- Merrill Company, Indianapolis, Ind. 
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BOOKS RECEIVED. 

The American Digest Annotated, continuing without 
omission or duplication the Century Edition of the 
American Digest, 1658 to 1896. 1904 B. A Digest 
of all Current Decisions of all the American Courts, 
asreported in the National Reporter System, the 
Official Reports, and elsewhere, together with lead- 
ing English Cases, from April 1, 1904, to September 
30, 1904. And Digested in the Bimonthly Advance 
Sheets for June, August, and October, 1904 (Nos. 
181-183). Prepared and Edited by the Editorial 
Staff of the American Digest System. St. Paul, 
Minn. West Publishing Co., 1905. Review will 
follow. 


The Law and Practice in Bankruptcy, under the Na- 
tional Bankruptcy Act of 1898. By Wm. Miller 
Collier. Fourth Edition by William H. Hotchkiss. 
Fifth and Revised Edition, with amendments and 
decisions to date, by Frank B. Gilbert, of the Albany 
Bar. Editor of Street Railway Reports, Annotated: 
Joint Author of Commercial Paper, ete. Albany, 
N. Y., Matthew Bender & Company, 1905. Sheep. 
pp. 1084. Price, $6.30. Review will follow. 


HUMOR OF THE LAW. 





Out in Chicago there is a carpenter, bearing the ap- 
propriate name of Wood, who holds a very exalted 
idea of the might of the law, for he has applied for an 
injunction to stop his wife from talking. No doubt 
the court will inform him in due course that he has 
mistaken his remedy—that what he needs is a sur- 
geon. 


““There’s a fellow making love to my wife,” ex 
plained the indignant client. 

‘Does your wife encourage him?” asked the lawyer. 

“She seems to. He takes her riding, sends her 
flowers, and the other day I saw him kissing her: and 
she seemed to like it.” ; 

**You saw him kissing her and she didn’t object’? 
said the lawyer. *‘Well, we can get you a divorce 
without any trouble.” 

“Thunder!” said the husband, “I 
I want an injunction.” 


don’t a divorcee 


A half-witted fellow was arrested on the charge of 
stealing a hog, and a young attorney was appointed by 
the court to defend him. His defense was that his 
client was an idiot and unable to distinguish between 
right and wrong. He closeda flowing speech, with a 
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preoration like this: ‘Gentlemen of the jury, look at 
my client. That low, receding forehead, those luster- 
less eyes, portend that be was deprived by nature of 
the power to distinguish between right and wrong, 
ignorant of the distinction which exists between his 
own property and that of others. To him, as to the 
two-year-old child, whatever he wants and can reach 
belongs to him. He knows neither why it does nor 
why it does not. But, gentleman of the jury, such are 
the institutions of this, our free and glorious country, 
that my client, idiot though he is, stands for a trial to- 
day by ajury of his peers.” The culprit got the full 
limit of the law. 


WEEKLY DIGEST. 
Weekly Digest of ALL ae Cuevens Opinions of 


ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 


HUMOK OF THE LAW. 
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1, ABATEMENT AND REVIVAL—Another Action Pend- 

ing.—Pendency in a state court of action between same 
arties 1s no ground for abatement of subsequent action 

by same plaintiff in a federal court, where no conflict 
arises over the custody of specific property.—Barber 
Asphalt Pav. Co. v. Morris, U.S.C. C. of App., Kighth 
circuit, 182 Fed. Rep. 945. « 

2. ACCIDENT INSURANCE—Extent of Liability, Employ- 
er’s Policy.—Where an employer’s indemnity policy 
limits the amount of the recovery on-the death of a per- 
son, the costs and expenses incurred in defending suits 
which the insurer should have defended or settled, and 
interest thereon, are recoverable.—Southern Ry. News 
Co. v. Fidelity & Casualty Co. of New York, Ky., 835. W. 
Rep. 620. 

3. ACKNOWLEDGMENT—Deeds, Registration —Where 
the acknowledgment of a deed is void, the registration 
thereof is also void.- Lance v. Tainter, N. Car.,49 8. KE. 
Rep. 211. 

4. ALTERATION OF INSTRUMENTS—Order on School Dis- 
trict.—Order signed by officers of a school district held 
materially altered, releasing them from individual lia- 
bility.—First Nat. Bank v. Carter, Mich., 101 N. W. Rep. 
585. 








5. ANIMALS—Liability of Owners.—Where the owner 
of a vicious animal allows it to go at liberty, he is liable 
to one who sustains injuries from its vicious tendency 
only if he knows its charaecter.—-Harvey v. Buchanan, 
Ga., 49 S. E. Rep. 281. 

6. APPEAL AND ERROR — Defective Construction of 
Railroad.—Where a railroad’s failure to employ an en- 
gineer of ordinary prudence in the construction of its 
road was not submitted as a ground of recovery, an in- 
struction that such was its duty was not prejudicial.— 
Texas & P. Ry. Co. v. Whitaker, Tex., 828. W. Rep. 1051. 


7. APPEAL AND ERROR—Removal of Causes.—Where 
complainants demur to a petition for the removal of a 
suit to the federal court, they cannot support an order 
denying such removal by reference to what the evidence 
would show.—Day v. Oatis, Miss., 37 So. Rep. 559. 


8. APPEAL AND ERROR—Review, Order Granting New 
Trial.—A memorandum of the judge attached to the or- 
der granting a new trial cannot be considered in de- 
termining on what ground the order was granted, it be- 
ing explicit by its own terms.—Holland y. Great North- 
ern Ry. Co , Minn., 101 N. W. Rep. 608. 


9. APPRENTICES—Discharge for Disobedience.—A con- 
tract of apprenticeship held not to authorize the master 
to determine what constitutes an act of disobedience by 
the apprentice.—Bradley v. Perkins, Mich., 101 N. W. 
Rep. 583. 


10. ARMY AND NAVY—Sea Pay, Naval Officers.—Naval 
ofticers held not entitled tosea pay while traveling on 
duty partly on merchant steamer and partly on land; 
this not being sea service within Rev. St. U. 8., § 1571 
(U.S. Comp. St. 1901, p. 1079).—United States v. Thomas, 
U.S. 8. C., 25 Sup. Ct. Rep. 1079. 


11. ASSAULT AND BATTERY —Stockholders’ Meeting, 
Right to Attend.—Where plaintiff was ejected from a 
stockholders’ meeting, the fact that defendants had no 
information as to the validity of plaintiff’s proxies held 
no defense to an action for assault in such ejection.— 
Noller v. Wright, Mich., 101 N. W. Rep. 553. 


12, ATTORNEY AND CLIENT—Attorney’s Lien on Papers. 
—An attorney held to have a lien on papers of his client 
in his bands, though he does notcommence an action.— 
Mathot v. Triebe!, 90 N. Y. Supp. 903. 


13, ATTORNEY AND CLIENT—Encouraging Witness to 
Absent Himself, Disbarment.—Where an attorney en- 
couraged a witness in a criminal case to continue in 
concealinent and avoid attendance, when it was known 
he would be required asa witness, it was a breach of 
professional duty, subjecting him todiscipline therefor 
—In re Lane, Minn., 101 N. W. Rep. 613. 


14. BANKRUPTCY — Application of Payment.—Where 
payment is made to a creditor, who has more than one 
demand against the debtor, the creditor may apply it on 
either.—Hawver v. Ingalls, Minn., 101 N. W. Rep. 604. 

15, BANKRUPTCY—Bequest Accruing After Bankruptcy. 
Where bankrupt, after adjudication, falls heir to an es- 
tate, held, she is entitled to it in full, so far as hercredit- 
ors are concerned, though the will provides for deduc- 
tion of debts due the estate.—Zn re Woods, U. 8. C. C., D. 
R. 1., 182 Fed. Rep. 82. 

16. BANKRUPTCY — Concealment of Property.—State- 
ments of assets and liabilities, made by a bankrupt prior 
to his bankruptcy, may be considered on the hearing of 
objections to his discharge, on the ground of false oath 
and fraudulent concealment of property, and he may 
properly be required to explain discrepancies between 
his statements and schedules, and his right toa dis 
¢harge be made to depend on whether he has satisface 
torily done so —Jn re Boyden, U.S. D.C., M. D. Pa., 182 
Fed. Rep. 991. 

17. BANKRUPTCY—Cuntested Claim, Sufficiency of Ob- 
jections Filed .—On objection to the sufficiency of objec- 
tions filed against a claim by the trustee, made for the 
first time on review of the referee’s decision thereon» 
the court may properly permit their amendment to con= 
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form to the evidence taken before the referee.—Jn re 
Royce Dry Goods Co., U. 8. Lb. C., W. D. Mo., 132 Fed. Rep. 
100 

18. BANKRUP Cy—Judgment Lien.—A discharge in 
bankruptcy does not discharge the lien of a jud ment 
obtained within four months prior to the adjudication of 
bankruptcy ona note waiving the homestead exemp- 
tion.—Smith v. Zachry, wa., 49S. E. Rep. 286. 

1¥. BANKRUPTCY — Money Paid, Recovery.—An occu- 
pant of real estate alleged to belong to a bankrupt held 
not entitled to recover inoney paid the bankrupt’s trustee 
for rents and profits under a final decree in the state 
court.—Jn re Chase,U. 8. D. C., D. Mass., 133 Fed. Rep. 79. 

20. BANKRUPTCY—Recovery of Goods Shipped to Bank- 
rupt.—A contract under which goods were shipped to a 
bankrupt construed, and the transaction held to be a 
sale, and not a bailment.—/n re Martin-Vernon Music 
Co., U.S. D. C., W. D. Mo., 132 Fed. Rep. 983. 


21. BANKRUPTCY — Right of Widow to Dower. —The 
proviso to Bankr. Act July 1898, makes the right of a 
bankrupt’s widow to dower, and its nature and extent, 
dependent entirely upon the law of the state.—J/n re Mc- 
Kenzie, U.S D.C.,E. D. Ark., 182 Fed. Rep. 986. 

22. BANKRUPTCY—Time for Filing Exceptions to Dis- 
tributions.—Exceptions to a proposed distribution of a 
bankrupt estate must be filed hefore the final decree of 
confirmation is entered, and exceptions and a petition 
for review based thereon, not filed until after such con- 
firmation, and after thefinal dividend has been dis- 
tributed in accordance therewith, will not be considered. 
—In re Heebner, U.S. D.C., E. D. Pa., 182 Fed. Rep. 03 

22. BANKRUPTCY—Transfer of Case, Convenience of 
Parties.—Bankruptcy proceedings against a New York 
corporation, which was engaged in operating a smelter 
in Colorado, were instituted in both districts; those in 
New York being prior in time and followed by an adjudi- 
cation. There were creditors in both states and in oth- 
ers. Held, itappearing that the more important ques- 
tions likely to arise could probably be most conveniently 
litigated in Colorado, that the case would be transferred 
to that district.— /n re General Metals Co., U. S. D. C., 
D.N. Y., 182 Fed. Rep. 84. 

24. BANKRUPTCY — Transfer of Proceedings. — Where 
the court of bankruptcy in the district of the domicile 
of a bankrupt has acquired exclusive jurisdiction of the 
proceedings, the burden of proof to establish that a 
transfer of the case to another district would be for the 
greatest convenience of the parties in interest rests upon 
those asking such transfer, and it will not be ordered on 
petition of a minority of creditors, representing only a 
small part of the indebtedness, on the grcund alone that 
the property of the bankrupt isin another district.—Jn 
re Tybo Mining & Reduction Co ,U. 8S. D.C, E. D. Pa., 
132 Fed. Rep. 978. 

25. BANKRUPTCY—Waiver of Homestead Exemption in 
Mortgage.—The waiver of a homestead exemption in a 
mortgage given by a bankrupt is in favor of the mort- 
gage creditor alone, and does not inure to the benefit of 
other creditors.—Jn re Nye, U. 8.C.C.of App., Eighth 
Circuit, 132 Fed. Rep. 33. 

26. BANKS AND BANKING—Liability of Stockholders,— 
In an action to enforce the liability of a stockholderin 
an insolvent bank, evidence held to show that a cer- 
tificate issued to defendant’s wife was in fact stock be- 
longing to defendant, and on which he was liable.— 
Hunt v. Reardon, Minn., 101 N. W. Rep. 606. 


27. BENEFIT SOCIETIES—Benefticiaries.—Where a bene- 
fit certificate is payable to the husband or child of the 
member, the husband cannot complain of a change in 
the certificate making the son sole beneficiary .— Fischer 
v. Malchow, Minn., 101 N. W. Rep. 602. 

28. BENEFIT SOCIETIES — Orphans, Construction of 
Rules.—Under rules of an unincorporated mutual in- 
surance association, held, that the word “orphans” was 
intended in the sense of children, and not in the strict 
legal sense of orphans.—Fischer v. Malchow, Minn., 101 
N. W. Rep. 602. 





29. BOUNDAKIES—Equity Jurisdiction.—Where there is 
an independent ground to give equity jurisdiction, it wil} 
pass on question of the title or boundary as incidental to 
other relief.—Le Comte v. Carson, W. Va., 49 S. E. Rep. 
238. 

30. BROKERS—Commissions.—A principal cannot de 
prive his broker of any partof his commissions by ac- 
cepting a less price, or by not collecting the agreed 
price.—Boland v. Ashurst Oil, Land & Development Co., 
Cal., 78 Pac. Rep. S71. 

31. BROKERS—Commissions.—In an action by a broker 
for commissions, held error to exclude a contract au- 
thorizing plaintiff to make the sale,on the ground that 
the sale as made was notin accordance with the con- 
tract.—Czarnowski v. Holland, Ariz., 78 Pac. Rep. 890 

32. BROKERS — Right to Commissions.—To entitle a 
broker to recover commissions for selling defendants’ 
real estate, he must show his employment, hisrendition 
of services at their request, and that he acted in good 
faith for their best interests.—Roome v. Robinson, 90 N. 
Y. Supp. 1055. 

43. CARRIERS—Contract to Forward Goods Through 
Connecting} Carriers.—Special agreement of railway 
receiver to forward a through shipment by steamer of a 
connecting carrier sailing on a designated day held not 
modified by bill of lading issued, where the bill was not 
examined or read.—Northern Pac. Ry. Co. vy. American 
Trading Co., U.S. 8. C., 25Sup. Ct. Rep. 84. 

34. CARRIERS— Loss of Baggage. —A carrier, having 
agreed to transporta travelingcasc with notice that it 
contained merchandise or samples, and not bagguge, 
held liable for loss thereof.—Saleeby v. Central R. Co. 
of New Jersey, 90 N. Y. Supp. 1042. 

45. CARRIERS— Mileage Book, Ejection of Passenger.— 
A woman who presented a mileage book bearing a man’s 
name and refused to pay her fare held properly ejected 
by the conductor, although the book really belonged to 
her.—Parish v. Ulster & D. R. Co .90 N. Y. Supp. 1000 

36. CHATTEL MORTGAGES—Money Vaid for Another's 
Use.—Where two persons juintly agreed to pay the note 
of a third person, and one thereafter paid the same, he 
could recover from the one in default, in assumpsit, one- 
half of the amount paid by him.—Bartlettv. Armstrong. 
W. Va., 4938. E. Rep. 140. 

37. CONTRACTS—Action for Breach, Parties —Actionon 
joint contract executed by three parties of first part 
held not maintainable by one party of first part, 
—Fisher Textile Co. v. Perkins, 90 N. Y. Supp. 993. 

38. CONTRACTS—Agreement to Pay Out of Proceeds of 
Ore.—Under a contract to pay certain sums out of the 
proceeds of ore sales, held that if proceeds did not with- 
in a reasonable time liquidate such amount, the obliga 
tion to pay became absolute.—White v. Century Gold 
Min. & Mill. Co., Utah, 78 Pac. Rep. 868. 

39. CONTRACTS—Collateral Oral Agreement.—An inde 
pendent oral contract, collateral toa lease for making 
repairs prior to the beginning of the term, held not 
merged in written lease.—Daly v. Piza,90 N. Y. Supp. 
1071. 

40. ConTRACTS—Theatrical Contracts, Termination .— 
Where a comedy act, contracted for, as performed was 
materially different from that previously given, by 
which the act was known, defendant was entitled to 
terminate the contract.—McLaughlin v. Hammerstein, 
90 N. Y. Supp. 9438. 

41. ConrRacrorRs—Building Contracts, Consideration. 
—Promise of subcontractors to finish the work after the 
contractor had abandoned his work held a suflicient 
consideration for the owner’s promise to pay such sub- 
contractors.—Reisler v. Silbermintz, 90 N. Y. Supp. 967. 

42. CORPORATIONS-Bankruptcy, Setting Aside Default. 
—Where acorporation against which a petition in bank- 
ruptcy has been filed makes default, an application to 
be relieved therefrom and to be allowed to defend 
should be made to the district court.—Jn re Imperial 
Corporation, U. 8. D.C ,S. D. N. Y., 182 Fed. Rep. 73. 

43. CORPORATIONS— Connecting Carriers. — General 
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Eastern agent of a receiver ofa railroad company, or- 
dered to continue its business, held to have authority to 
make a special agreement to forward a through ship- 
ment by steamer of connecting carrier sailing ona des- 
ignated day.—Northern Pac. Ry. Go. v. American Trad- 
ing Co., U.S. S. C., 25 Sup. Ct. Rep. 84. 

44. CORPORATIONS—Liability of Stockholders.—Person 
held a stockholder ina corporation, within the meaning 
of Comp. Laws, § 7057, making stockholders to whom 
stock has been refunded priorto the payment of debts 
liable to creditors.—American Steel & Wire Co. v. Eddy, 
Mich., 101 N. W. Rep. 578. 

45. CORPORATIONS—Personal Covenants,—A covenant 
of a railway company to furnish plaintiff a free pass asa 
part of the consideration for a conveyance of land held 
a personal covenant, for breach of which damages only 
could be recovered.—Hasbrouck v. New Paltz, H.& P. 
Traction Co., 90 N. Y. Supp. 977. 

46. CORPORATIONS — Right to Attend Stockholders’ 
Meetings.—A stockholder of a corporation held entitled 
to attend a stockholders’ meeting, notwithstanding his 
stock had not been transferred on the books the cor- 
poration, as required by Comp. Laws, § 7052.—Noller v. 
Wright, Mich., 101 N. W. Rep. 553. 

47. CORPORATIONS—Use of Funds by Treasurer for 
Private Purposes.—Where the treasurer of a cgrpora- 
tion draws a check in its name, which he uses to pay his 
individual notes, the payee is put upon inquiry, and 
charged with notice of all the rights of the corporation. 
Manhattan Web Co. v. Aquidneck Nat. Bank, U. 8. C.C., 
D. R.1I., 132 Fed. Rep 76. 

48. Costs—Appeal.—In an action in the supreme court, 
where plaintiff recovered less than $300, he was not en- 
titled to costs.— Boland y. Ashurst Oi], Land & Develop- 
ment Co., Cal.. 78 Pac. Rep §71. 


49. Costs—Removal of Causes, Witness Fees.—A feder- 
al court has no power to order the payment of witness 
fees on the trial of a criminal prosecution of a revenue 
ofticer, removed from a state court under Rey. St. § 643 
and special authority to the marshal to pay the fees of 
defendant’s witnesses should be requested from the de- 
partment of justice.—State of Virginia v. Felts, U. S.C. 
C., W. D. Va., 132 Fed. Rep. 95. 

40, Costs—Where Correct Tender Has Bern Maintain- 
ed.—A county, having tendered and paid into court the 
amount plaintiff was entitled to recover on certain wit- 
nesses’ tickets, held not liable for costs.—Coward v. 
Jackson County Com’rs, N. Car., 49 S. E. Rep. 207. 

51. Courts—City Courts.—The mayor’s and recorder’s 
courts are different courts from city courts, and with 
different jurisdictions.—State v Judge of First District 
Court, La., 37 So. Rep. 546. 

52. CouRTS—Defense of Laches in Federal Court.—A 
federal court in equity is not bound by astate statute of 
limitations, and, while it usually acts or retuses to act in 
analogy to such statute, it will not follow it where un- 
usual conditions or extraordinary circumstances ren- 
der it inequitable.—Stevens v. Grand Central Min. Co., 
U.S.C. C. of App., Eighth Circuit, 133 Fed. Rep. 28. 

53. CRIMINAL LAW—Rape, Improper Remarks of Judge, 
—Where the bill of exceptions fails to show that the al- 
leged improper remarks of the judge were excepted to 
when made, the court cannot review the alleged error, 
—Smith v. Commonwealth, Ky., 538. W. Rep. 647. 

54. CRIMINAL TRIAL—Disclosure of Result of Former 
Triai.—Where a conviction on a former trial was plasnly 
written on the indictment. it was improper to permit the 
indictment to go to the jury on the second trial.—Hje- 
ronymus V. State, Tex., 83 8S. W. Rep. 70S. 

55. CRIMINAL TRIAL—Failure of State to Prosecute 
Federal Prisoner.—Where the state fails or refuses to 
prosecute a criminal charge against revenue oflicer, af- 
ter the case has been removed froma state court into 
the federal court under Rev. St. § 643 the court should 
impanel ajury and direct a verdict of not guilty.—State 
of Virginia v. Feltz, U. S.C. C., W. D. Va , 132 Fed. Kep. 
85. 





56. CRIMINAL TRIAL—Homicide, Instructions.—In the 
absence of a request, the trial court is not required to 
charge on a theory of defense presented only by state- 
ment of the accused.—West v. State, Ga., 49 S. E. Rep. 
266. 

57. CUSTOMS AND USAGES—Method of Payment.—Where 
a contract for the sale of cotton was silent as to the 
mode of payment, it was competent to prove a general 
custom among cotton dealers as to the method of paying 
for it.—U. B. Blalock & Co. v. W. D. Clark & Bros., N. 
Car., 49 S. E. Rep. 88. 

58. DAMAGES—Loss of Memory an Element.—In an ac- 
tion for injuries, a loss of memory and an impairment 
of mental power held a proper element of damage.— 
Nichols v. Oregon Short Line R. Co., Utah, 78 Pac. Rep. 
866. 

59. DAMAGES — Personal Injuries, $20,000 Verdict.—In 
action against railroad for personal injuries, verdict for 
$20,000 held not excessive.—Scullin v. Wabash R. Co., 
Mo , 838. W. Rep. 760. 

60. DEEDS—Construction, Estates Conveyed. — Com- 
plainant’s failure to question the right of possession of 
her mother and stepfather under a deed held insufticient 
to constitute a practical construction of the deed, so as 
to enlarge compleintant’s rights thereunder.—Fullagar v 
Stockdale, Mich., 101 N. W. Rep. 576. 

61. DEEDS—Insane Person, Lucid Intervals —A con- 
firmed insane person may, at lucid intervals, make a 
valid contract.—McPeck’s Heirs v. Graham’s Heirs, W. 
Va., 49S. E. Rep. 125. 

62, DEEDS—Where Delivery and Acceptance is Pre- 
sumed.—Where a deed is beneficial to the grantee, and 
is placed on record by the grantor, or some one at his 
direction, a delivery and acceptance is to be presumed. 
—Peters v. Berkemcier, Mo., 83 8. W. Rep. 747. 

63. ELECTIONS—Illegal Ballots.— Ballots having crosses 
after ‘‘no nomination” are properly rejected in an elec- 
tion contest, although there is a large number of sueh 
ballots.—Treanor vy. Williams, Cal., 78 Pac. Rep. 884. 

64. ELECTION OF REMEDIES--Suit to Set Aside Sale —A 
mortgagee held, under the circumstances, not entitled 
to maintain suit to set aside the mortgage sale on the 
ground of invalidity of the sale.—Mallar v. Mallarian 
Mich ,101 N. W. Rep. 54S. 

65. EMINENT DOMAIN—General or Special Injuries. -- 
Injury to property by construction of a railroad on 
streets near by held a general injury, for which no re- 
covery could be had.—Little Rock & H. 8S. W. R. Co. v. 
Newman, Ark., 83 8S. W. Rep. 653. 


66. ESTOPPEL—Decree Conformable to Plaintiff’s Posi- 
tion.—Where a decree is made conformable to the posi- 
tion of plaintiff, and another party relies upon it, the 
plaintiff is estopped thereafter from claiming contrary 
to such position, to the prejudice of the other party.—La 
Comte v. Carson, W. Va., 49S. E. Rep. 238, 

67, EVIDENCE—Conclusions of Witnesses.—Testimony 
of the officer who took an acknowledgment that he un- 
derstood from the grantors that they were executing it 
as security for a debt of one of them held inadmissible.— 
Henderson y. Brunson, Ala., 37 So. Rep. 549. 


68, EVIDENCE—Consideration, Amount Named in Deed. 
—Where the consideration mentioned in a deed is merely 
nominal, the true consideration may be shown by parol. 
—Furst v. Galloway, W. Va., 49 8S. E. Rep. 146. 


69. EVIDENCE—Uontracts, Insane Persons.—Where in- 
sanity is intermittent, he who relies on insanity proven 
to have existed at a prior time must prove its existence 
atthe time of the contract impeached.—McPeck’s Heirs 
v. Graham’s Heirs, W. Va., 49S. E. Rep. 125. 

70. EVIDENCE — Lost Records — The transcript of a 
judgment of a federal court held incompetent to prove 
the record of a former suit, because only a part of the 
record to be proved.—Southern Ry. Co. v. Seymour, 
Tenn., 83S. W. Rep. 674. 

71. EVIDENCE—Parol Evidence to Explain Ambiguou 
Contract.—Where in the application of a written contra 
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an ambiguity arises, parol evidence of the circumstances 
under which it was made and of statements of parties 
may be received to show the actual intent of the parties- 
—Kilby Mfg. Co. v. Hinchman Renton Fire Proofing Co., 
U.S C.C. of App., Eighth Circuit, 182 Fed. Rep. 957. 

72. EVIDENCE—Sales, Acceptance by Telegram.—In an 
aetion for nondelivery of cotton, option for sale of which 
plaintiff had accepted by telegram, it was competent to 
prove the telegram by the testimony of the operator at 
the sending office —U. B. Blalock & Co. v. W. D. Clark & 
Bros., N. Car., 49 8. E. Rep. 88. 

73. EVIDENCE—Trial of Policeman, Vulgar Language.— 
Where a charge against a policeman alleged that he used 
profane and vulgar language about the guardhouse, a 
witness must state what the language was.—Lamb v. 
City of Brunswick, Ga., 49S. E. Rep. 275. 

74. EVIDENCE—Written Agreement.—Where an agree- 
iment to pay for a chattel was in writing,and was abso- 
ute in form, parol evidence that the sale was conditional 
on the buyer's satisfaction was incompetent.—Cluster 
Gas Light Co. vy. Baker, 90 N. Y. Supp. 1034. 

75. EXCHANGE OF PROPERTY — Outstanding Title.—A 
litigant, relying on the outstanding title of, a third per- 
son, must establish such title by competent and sufticient 
proof.—Wilson vy. Maxon, W. Va., 49S. E. Rep. 123. 

76. EXECUTORS AND ADMINISTRATORS—Accountability 
to Heirs.—W here the son of a decedent during bis life- 
time received from his mother, who was administratrix, 
far more than his share of the income from the estate, 
the excess may be charged against income accruing after 
his death, in reduction of the amount which would other- 
wise be payable to his heirs.—Nivens v. Nivens, U. S.C, 

}. of App., Eighth Circuit, 1382 Fed. Rep. 39. 

77. EXECUTORS AND ADMINISTRATORS—Accounting.— 
The account of an administrator is not, in proceedings 
for a final settlement, evidence as to contested items,— 
In re Shively’s Estate, Cal., 73 Pac. Rep. 869. 

78. EXPLOSIVES— Negligent Blasting, Participants. — 
Where there was no proof that defendant participated 
in the particular explosion of dynamite which injured 
plaintiff's property, defendant was not iiable as a super- 
intendent directly participating in the use of explosives 
causing plaintiff’s injury.—Paige v. Dempsy, 90 N. Y. 
Supp. 1019. 

79. FEDERAL CuoURTS— Error to State Court, Local 
Question.—Contention that a conveyance was fraudu- 
lent under a state law, or that the residuary estate re- 
mained in the grantor, which would pass under assig- 
nee’s sale in bankruptcy, presents a local question, 
which cannot be considered by supreme court on writ 
of error to a state court.—Cramer v. Wilson, U.S. 8. U., 
25 Sup. Ct. Rep. 94. 

80. FRDERAL CourTs—Exclusive Jurisdiction of State 
Court.—The jurisdiction of federal courts may not be 
limited by state legislation conferring exclusive juris- 
diction of litigation upon state courts or prescribing ex- 
clusive methods of invoking that jurisdiction.—Barber 
Asphalt Pav. Co. v. Morris, U.S.C. ©. of App , Eighth 
Circuit, 132 Fed. Rep. 945. 

81. FRAUDS, STATUTE OF — Devts of Another. — The 
promise of a purchaser of land to assume a debt secured 
by deed of trust heid not a promise to answer foranoth- 
er’s debt, within the statute of frauds.—Deaver v. Deav- 
er, N. Car., 49 S. E. Rep. 113. 

82. FRAUDS, STATUTE OF—VDart Performance. — The 
doctrine that part performance of a sale of land takes it 
from within the statute of frauds is not recognized.— 
Hall v. Misenheimer, N. Car., 49S. E. Rep. 104. 

8%. FRAUDULENT CONVEYANCES—Consideration, Sup- 
port of Grantor.—A deed conveying property in consid- 
ation ofthe support of the grantor and his family is 
voidable at the instance of existing creditors.— 
Flaherty v. Stephenson, W. Va., 49S. E. Rep. 131. 

84. HOMESTEAD—Guardian’s Right to Maintain Suit 
after Ward’s Death.-After an imbecile adult. sole bene- 
ficiary of a homestead estate, died, her guardian could 
not maintain an action against one who had retained the 





rents and profits.—Rowan y. Combs, Ga., 49S. E. Rep. 
275. 

85. HOMICIDE—Completed Act, Intent.—Where there 
has been a completed murder, evil intent need not be al- 
leged, or, if alleged in the indictment, is a formal aver- 
ment, which need not be proved.—Chelsey vy. State, Ga., 
49 S. E. Rep. 258. 

86. HOMICIDE — Manslaughter, Instruction. — Where 
the statement of the accused was to the effeetthat he 
killed his wife accidentally, 1t did not authorize a charge 
on the subject of manslaughter.—West y. State, Ga., 49 S, 
E. Rep. 266. 

87. HOMICIDE— Necessity of Charging on Threats.,— 
It is not necessary, ona trial for homicide, to charge on 
the law of threats, where the only threats were made 
during the progress of the difficulty directly to defend- 
ant.—Hancock vy. State, Tex., 83 8. W. Rep. 696. 


88. HOMICIDE—Self-Defense. — Evidence of uncom- 
municated threats, introduced only to assist the jury on 
the issue as to who commenced the difficulty, does not 
require an instruction on self-defense.—Askew y. State, 
Tex., 83 8S. W. Rep. 706. 

89. HUSBAND AND W1IFE—Abatement of Wife’s Com- 
munity Rights.—W here land was conveyed toa husband 
and wife, the deed ofthe wife, after the husband’s death, 
did not convey thejundivided one. half interest which the 
children inherited.—Summerville v. King, Tex., 83S. W. 
Rep. 680. 

90. HUSBAND AND WiFE—Conveyances, Character of 
Estate.—A husband and wife, to whom land was con- 
veyed, heldto take as tenants in common, though the 
deed by mistake conveyed the estate to them as tenants 
in entirety.--Stalcup v. Stalcup, N. Car., 49S.E. Rep. 210. 

91. HUSBAND AND WIFE—Preferring Wife as Creditor. 
—The claim of a married woman against her husband, 
unless impeached by fraud, is subject to the same rules 
of proofias any other debt against him.—First Nat. Bank 
v. Harris, W. Va., 49S. E. Rep. 252. 

92, INTOXICATING LIQUORS—Evidence.—Where a pre- 
paration is sold in labled bottles as put up by the manu- 
facturer, the evidence of persons who have purchased 
as to whether it is intoxicating is admissible, both for the 
state and for the defendant.—State vy. Good, W. Va., 49 
§. E_Rep, 121. 

93. INTOXICATING LIQUORS—Penal Ordinance, Conflict 
with Statute.— An ordinance of the town of Lon- 
don, which: imposes a penalty for an ublaw- 
ful sale of intoxicating liquor at a less amount than that 
fixed for the same offense by Ky. St. § 2557 b2, is void, 
under Const. § 168.—Kehr v. Commonwealth, Ky., 88S. W 
Rep. 633. 

94, JUDGMENT—Federal Question, Full Faith and Cred- 
it.—Full faith and credit held not demed an order 
of court of bankruptcy refusing to set aside the sale by 
an assignee for inadequacy of price by refusal to treat 
such order as res judicata as.to the bankrupt’s interest in 
the property.—Cramer v. Wilson, U. 8. 8. C., 25 Sup. Ut. 
Rep. 94. 

95. JUDGMENT—Improper Removal, Costs.— Where the © 
judgment of d Circuit Courtis reversed by the Circuit 
Court of Appeals on the ground that the cause was im- 
properly removed from a state court, costs should be 
awarded against the removing party. — Kansas City 
Southern Ry. Co. v. Prunty, U.S.C. C. of App., Fifth 
Circuit, 132 Fed. Rep. 13. 


9 JuURY—Challenge to Array.—Where two panels ot 
jurorshad been properly drawn, and the jurors who 
were excusec constituted a part of those drawn in ex- 
cess of those needed, it was no reason for a challenge to 
the array.—Chelsey v. State, Ga., 49 8. E. Rep. 258. 


97. JuURY—Voir Dire Examination.—A juror_-cannot be 
examined on his voir dire as to whether he would believe 
a certain witness for the state on oath.—Fugitt v. State, 
Miss., 37 So. Rep. 557. 

98. LANDLORD AND TENANT—Covenant Running with 
the Land.—Covenant by lessor to permit lessees to re- 
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new or to purchase bulidings erected on the premises 
held to bind a trustee, to whom the premises were de- 
vised by the lessor.—Conger v. Conger, 90 N. Y. Supp. 
1062. 

99. LANDLORD AND TENANT—Defective Premises.—A 
landlord held not liable for injuries toa tenant by reason 
of a defect in the building, unlessjit is shown that he had 
notice of the defect.—Joshua v. Breithaupt, 90 N. Y. 
Supp. 1053. 

100. LANDLORD AND TENANT—Denial of Landlord’s 
Title by Tenant.—A tenant held not precluded from 
showing that his landlord’s title had been extinguished 
after the date of the lease.—Sherman y. Fisher, Mich., 
101 N. W. Rep. 572. 

101. LANDLORD AND TENANT—Erection of Sign Across 
Building.—Tenant of a floorin a building held not en- 
titled to maintain a sign in front of his premises, so as 
to cast a shr.dow into the premises beneath.— Oehme vy. 
Shotland, 90 N. Y. Supp. 958. 

102, LANDLORD AND TENANT—Rents, Collection After 
Conveyance.—An agent of the owner of land held liable 
to the assignee of such owner’s fgrantee for rents col- 
lected and retained by him after the deed was recorded. 
—Dempsey v. Zittel, 90 N. Y. Supp. 1054. 

103. LIFE INSURANCE—Application, False Answers by 
Agent.—In an action on a life insurance policy, plaintiff 
could show that the insured gave truthful answers to 
the examiner, who wrote them falsely in the application. 
—@armichael v. John Hancock Mut. Life Ins. Co., 90 N. 
Y. Supp. 1033. 

104. LIFE INSURANCE — Proofs of Death, Physician’s 
Certificate.—In an action on a life insurance policy, the 
certificate of the attending physician, delivered to the 
company as a part of the proofs of death, was not in- 
competent as privileged.—Carmichael v. John Hancock 
Mut. Life Ins. Co., 90 N. Y. Supp. 1033. 

105. LIMITATION OF ACTIONS—Mortgages, Priority.— 
Where there was no contest between a first and second 
mortgagee in a suit to foreclose, the first mortgagee was 
not entitled to plead limitations as against the second 
mortgagee’s right to foreclose.—Tinsley v. Lombard, 
Oreg , 78 Pac. Rep. 895. 

106. MASTER AND SERVANT — Incompetency of Vice- 
Principal.—_An employer 1s responsible for the negli- 
gence or incompetency of a vice-principal in the scope 
of his authority.—Harris v. Balfour Quarry Co., N. Car., 
49 S. E. Rep. 95. 

107. MASTER AND SERVANT—Injured Brakeman, Con- 
tributory Negligence.—A brakeman, injured while at- 
tempting to make a coupling between a moving engine 
and a car, held not chargeable with contributory negli- 
gence as matterof law.—Kansas City Southern Ry. Co. 
v. Prunty, U. 8. C. ©. of App., Fifth Circuit, 132 Fed. Rep. 
13, 

108. MASTER AND SERVANT—Wages, Where Work is 
Abandoned Without Oause.—Plaintiff, having left de- 
fendant’s employ without cause, held not entitled to 
recover future salary payable weekly, nor salary for the 
week during which the breach occurred.—Seaburn y. 
Zachmann, 90 N. Y. Supp. 1005. 

109. MORTGAGES—FoOreclosure, Parties. — Where the 
assignee of a junior mortgage was not a party to pro- 
ceedings to foreclose the senior mortgage, he was not 
bound thereby.—Sherman vy. Fisher, Mich., 101N. W. Rep. 
572. 

110. MORTGAGES—Pre-existing Debt as Consideration. 
—A pre-existing debt held a valuable consideration for 
a deed of trust, executed for its security, without 
fraudulent intent, known to the trustee or the benefi- 
ciaries.—Gilbert Bros. & Co. v. Lawrence Bros., W. Va., 
49 8. E. Rep. 155. 

111. MORTGAGES—Reformation After Foreclosure.—On 
the foreclosure of a mortgage the rights of the parties 
thereto and of assignees become fixed, and the mortgage 
itself is extinguished.—Stewart v. Wilson, Ala., 37 So. 
Rep. 550. 





112. MORTGAGES—Testimony as to Transactions with | 


Decedent.—Under Code 1896, § 1794, a husband is not in- 
competent to testify in a suit by his wife to cancel a 
deed executed by her to a person since deceased.— 
Henderson vy. Brunson, Ala., 37 So. Rep. 549. 

113. MUNICIPAL CORPORATIONS—Bicycle on Sidewalk, 
Injury to Pedestrian.—Neither city council nor city of 
Orangeburg held liable for injuries toa pedestrian by 
being run over by a bicycle on sidewalk.—Bryant v. City 
Council of Orangeburg, S. Car., 49 8. K. Rep. 229. 

114. MUNICIPAL CORPORATIONS — Police Power Over 
Telephone Companies.—The general police powers of 
cities offthe first class may be exercised by them over 
telephone companies within their corporate limits.— 
City of Wichita v. Missouri & K. Telephone Co., Kan., 
78 Pac. Rep. 886. 

115. NEGLGENCE — Collapse of Temporary Bridge.— 
In action for death of person killed by collapse of bridge 
over street excavation, whether subcontractors who 
erected the bridge were negligent held a question for 
jury.—Coolidge v. City of New York, 90 N. Y. Supp. 1078. 

116. NEGLIGENCE—Death of Train Hand.—In an action 
against a railroad company for the death of a train 
hand, the facts held to show negligence on defendant’s 
part.—Peoples v. North Carolina R. Co., N. Car., 49 8. E. 
Rep. 87. 

117. NEGLIGENCE—Elevator Shafts.—The owner of a 
store building owes no common-law duty to a trespasser 
to maintain guards about an elevator shaft on his prem- 
ises.—Flanagan vy. Sanders, Mich., 101 N. W. Rep. 581. 

118. NUISANCE—Negligent Blasting.—In an action to 
restrain certain blasting operations, the contract there- 
for and municipal permit issued to defendant’s son held 
admissible on the issue as to who was the contractor 
engaged in the work.—Paige v. Dempsey, 90 N. Y. Supp. 
1019. 

119. PARTITION — Compulsory Sale.— To warrant a 
compulsory sale, it must appear that the interests of all 
the owners will be promoted by it.—Croston v. Male, W. 
Va., 49 S. E. Rep. 136. 


120. PARTITION—Sale of Realty.—A sale of real estate 
could not be made in partition, but for the statute au- 
thorizing it.—Croston v. Male, W. Va., 498. E. Rep. 136. 

121. PARTNERSHIP—Purchase by (Surviving Partner.— 
Purchaser at an administrator’s sale of a deceased part- 
ner’s interest 1n land acquires only the interest of the 
decedent in the land on a settlement of the partnership 
affairs.—Hartnett v. Stillwell, Ga., 49S. E. Rep. 276. 

122. PARTNERSHIP—Right to Firm Name.— Where part- 
ner succeeds to the firm businessupon dissolution of the 
firm, he acquires the exclusive right to use the firm 
name.—Steinfeld v. National Shirt Waist Co., 90 N. Y. 
Supp. 964. 


123. PLEADING—Motion to Elect.—Where the allega- 
tions of a complaint are appropriate to more than one 
cause of action, the remedy is by motion to elect.— 
Welborn v. Dixon, S. Car., 49 8S. E. Rep. 282. 

124. PATENTS—Anticipations—The fact that a mechani- 
cal structure is crude does not prevent it from being an 
anticipation of one subsequently patented, where the 
inventive thought embodied is the same inboth.—Merri- 
mac Mattress Mfg. Co. v. Fieldman, U. 8. C. C.,D. Mass., 
132 Fed. Rep. 64. 

125, PATENTS—Anticipation, Construction. — A patent 
cannot be supported againstaclaim of anticipation by 
features not referred to, claimed, or even suggested 
therein, and not a function of the thing patented, except 
when used in the special combination. — Greene v. 
United Shoe Mach. Co., U. 8. C.C. of App., First Circuit, 
132 Fed. Rep. 973. 


126, PRINCIPALAND AGENT—ProvingAgent’s Authority. 
—An agent’s authority from a principal cannot be proved 
by his own statements that he is such agent.—Sloan v. 
Sloan, Oreg., 78 Pac. Rep. 893. 

127. PRINCIPAL AND SURETY—Change in Contract.—A 
change in the mode of payment held not a change of the 
contract, releasing the surety.—Degnon-McLean Const, 
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Co. vy. City Trust Safe Deposit & Surety Co. of Phila- 
delphia, 90 N. Y. Supp. 1029. 

128. RAILROADS—Ejectment, Right of Way.—In eject- 
ment against a railroad, evidence of a railroad charter 
granted in an adjoining state was admissible for the 
purpose of showing the history and original creation of 
defendant’s lessor.—Barker v. Southern Ry. Co., N. Car., 
49 8. E. Rep. 115. 

129. RaAILROADS—Excessive Speed, Killing Stock. — 
Where the place at which plaintiff’s mule was killed Was 
not a public crossing, that the speed of the train was in 
excess of that authorized at crossings was not negli- 
gence per se—Southern Ry. Co. v. Cook, Ga., 49S. E. 
Rep. 287. 

130, RAILROADS—Use of Track for Pathway.—Persons 
who, without the express or implied permission of a 
railroad company, habitually used its track as a conven- 
ience in passing from one point to another, do vot be- 
come licensees. — St. Louis Southwestern Ry. Co. of 
Texas v. Shiflet, Tex., 83 8, W. Rep. 677. 

131. REFERENCE—Appointment to Determine Amount 
of Execution.—The action ofa referee, appointed to de- 
termine the amount for which execution should issue, 
in departing from the judgment, held error.—Bond v. 
Wilson, N. Car., 49 8. E. Rep. 89. 

132. REMOVAL OF CAUSES—Diversity of Citizenship.— 
A suit in New York by a nonresident against a citizen of 
New York and a citizen of New Jersey, service being 
made on both in New York, is not removable by either 
defendant.—J. S. Appel Suit &Cloak Co. v. Baggott, U. 
8. D. C., E. D. N. Y., 1382 Fed. Rep. 1005, 

133. REMOVAL OF CAUSES—F ederal Courts, Nonresident 
Claimant of Land.—A suit against a nonresident claim- 
ant of land within the state to remove acloud from com- 
plainants’ title to such land may in a proper case be re- 
moved to the federal court.—Day v. Oatis, Miss.,37 So. 
Rep. 559. 

134. SALES—Tender of Payment.—Before plaintiff in an 
action for nondelivery of cotton can recover, he must 
show that when he demanded it he was ableto pay for 
it in the method fixed by the custom among cotton deal- 
ers.—U. B. Blalock & Co v. W.D. Clark & Bros., N. Car., 
49 S. E. Rep. 88. 

135. SEARCHES AND SEIZURES—Subpcena Duces Tecum. 
—An officer of a corporation may be compelled to produce 
corporate books in a proper case under a subpena 
duces tecum, without such compulsion amounting to a 
search and seizure within the constitutional prohibition. 
—In re Moser, Mich., 101 N. W. Rep. 588. 

136. SHIPPING—Damage to Cargo, Burden of Proof.—A 
ship, which received goods on board in good condition 
and delivered them damaged, to avoid liability, has the 
burden of proving that the damage was due to an ex- 
cepted risk.—The Patria, U. 8. C. C. of App., Second Cir- 
cuit, 182 Fed. Rep. 971. 

187. STREET RAILROADS—Driving on Track, Diligence 
Required.—Where the court charged that the particular 
measure of diligence required was for the jury, it was 
not incumbent to instruct that one who drives alonga 
street railway track should be careful! to look and listen 
with ordinary care.—Macon Ry. & Light Co. v. Barnes, 
Ga., 49 8. E. Rep. 282. 

133, TAXATION—Tax Sale, Requisites of Notice.—A no- 
tice of expiration of redemption from tax sale must in- 
clude in the statement of the amount required to redeem 
the amount for which the land was bid in by the state at 
tax sale.—Jenswold v. Minnesota Canal Co., Minn., 101 
N. W. Rep. 603. 

139. TRADE MARKS AND TRADE NAMES—Unfair Use of 
Name.—Where a corporation had built up a business un- 
der a descriptive popular name, another corporation 
engaging in the same business would be restrained from 
using that name.—Dodge Stationery Co. v. Dodge, Cal., 
78 Pac. Rep. 879. 

140. TRESPASS — Injury by Contractor to Person on 
Street.—A contractor, who in the work of constructing 
an underground railway in a street injures a pedestrian 





in the street, held liable as a trespasser.—Turner v. 
Degnon-McLean Contracting Co.,90N. Y. Supp. 948. 

141. TRIAL—Exceptions, Time for Taking.—It is im- 
proper practice in a federal court to permit formal ex- 
ceptions to be noted toa charge inthe presence of the 
jury, and the specification of objection to be supplied in 
the record later.—Mountain Copper Co. v. Van Buren, 
U. 8. CU. C. of App., Ninth Circuit, 183 Fed. Rep. 1. 

142. TRUSTS—Accounting by Administrator.—A failure 
to give names and addresses of cestuis que trust, on an ac- 
counting by a testamentary trustee, under Code Civ. 
Proc. § 1699, held not a cause for the issuance of prohibi- 
tion to prevent further action on the accounting.—Mc- 
Adoo v. Sayre, Cal., 78 Pac. Rep. 874. 

143, TRusTs—Powers of Trustee.—Trustee, purchasing 
buildings on leased property under the terms of the 
lease, repairing the same, and selling the property, held 
to have acted within his powers.—Conger v. Conger, 90 
N. Y. Supp. 1062. 

144. USE AND OCCUPATION—Landlord and Tenant.—To 
recover for use and occupation of the land in assumpsit, 
where the relation of landlord and tenant is not shown 
to exist, the plaintiff must make out his title as he would 
in ejectment.—Illinois Cent. R. Co. v. Ross, Ky., 83S. W- 
Rep. 635. 

145. VENDOR AND PURCHASER—Title Acquired.—Be- 
fore payment or tender of price within the time stipu- 
lated in an offer to sell land, contract held to vest in the 
person to whom the offer is made any title to the land 
whieh can be assigned.—Rease v. Kittle, W. Va., 49 8S. E. 
Rep. 150. 

146. VENCE—Motion to Change.—Where an action is 
brought in the wrong county, the objection cannot be 
raised by motion in the county where the cause should 
have been brought.—Bell v. Polymero, 90 N. Y. Supp. 920. 

147. WATERS AND WATER COURSES — Obstruction, 
Overfiow.—A railroad company was liable only for pro- 
portionate damages to land from an overflow caused by 
waters deflected by it and by waters from a creek not 
obstructed by it.—Taylor v. San Antonio & A. P. R.Co., 
Tex., 83S. W. Rep. 738. 

148. WILLS—Construction, Extrinsic Evidence. — Ex- 
trinsic evidence is admissible to show what missionery 
society was intended as the beneficiary under a bequest 
of a specified sum “to be divided between Indian mis- 
sions and domestic missions.”—Bowman v. Domestic 
and Foreign Missionary Soc. of Protestant Episcopal 
Church, 90 N. Y. Supp. 898. 

149. WILLS—Election by Widow.—A widow’s renuncia- 
tion of the provisions of her deceased husband’s will 
held only to free the half of the estate given to the tes- 
tator’s daughter from the life estate given to the widow. 
—Castleman v. Castleman, Mo., 83 8. W. Rep. 757. 

150. WITNESSES—Acknowledgment of Debt.—Where a 
mortgagor was dead at the time foreclosure was sought, 
evidence of the mortgagee as to receiving a payment 
witnin 15 years ina letter, not produced, held inadmis- 
sible.—Carr v. Carr, Mich., 101 N. W. Rep. 550. 

151. WITNESSES—Privileged Communications, in Ac- 
tion by Attorney for Fees.—Making attorney witness in 
action for attorney’s fees held waiver of secrecy of priv- 
ileged communication of the witness to his client, so 
that the communication became admissible as tending 
to show differeut opinion of witness.—Jones v. Nantahala 
Marble & Talc. Co., N. J., 49 8S. E. Rep. 94. 

152. WITNESSES—Refreshing Memory from Bill of Par- 
ticulars.— Where plaintiff's witness testified from a bill 
of particulars, but could not distinguish items of which 
he had personal knowledge from others, there was no 
basis for a recovery.—McCormick v. Gubner,90 N. Y. 
Supp. 1073. 


153. WITNESSES—Transactions with Deceased Persons. 
—Under Code, § 590, relative to testimony as to transac- 
tions with deceased persons, witness, iu an action by 
administratrix of grantee for breach of covenant against 
incumbrances, held not incompetent to testify to certain 
facts.—Deaver v. Deaver, N. Car., 49S. E. Rep. 113. 








